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SECTION 01: NOTICE TO PROPOSERS

01.01 SUMMARY

The North County Transit District (NCTD) seeks proposals for hi-rail equipped track testing vehicle/s to
measure track geometry, track strength, and rail profile to meet Federal Railroad Administration (FRA)
requirements of 49 CFR 213 and 214 (“Work™).

01.02 PROPOSAL SUBMISSION

ELECTRONIC ONLY - Proposers will submit documents exclusively through NCTD’s online bidding
system, PlanetBids. All required forms must be included with proposal as PDF attachments and include
signature of an individual authorized to bind firm. Electronic proposals will be received on or before 2:00
PM Pacific Time on May 29, 2023 for the Work. Specific submission requirements are contained in the
“General Instruction for Proposers” section of this RFP.

Federal funds will be utilized in the performance of the Agreement.

01.03 NON-MANDATORY PRE-PROPOSAL CONFERENCE

Proposers are strongly encouraged to attend the Pre-proposal Conference held at 11:00 AM Pacific Time
on May 17, 2023 via the Zoom information provided below:

https://nctd.zoom.us/j/82065193804?pwd=bm82TURMME9IHWFZFdlhzZWGJpRDc52z09
Password: 082235
Dial by your location
+1 669 444 9171 US Toll
+1 669 900 6833 US Toll
Meeting ID: 820 6519 3804
Find your local number: https://nctd.zoom.us/u/kb8LJropT

01.04 COMMUNICATIONS

All communications relating to this RFP must be directed through the questions and answers (Q&A) tab
within the solicitation posted on the NCTD bid management system “PlanetBids Vendor Portal”. Any
contact with NCTD during the solicitation period outside PlanetBids is grounds for disqualification.
Questions or requests for clarification and their answers will be posted directly on PlanetBids.

Proposers shall submit questions, as specified above, no later than 2:00 PM Pacific Time on May 24,
2023.

NCTD changes to any part of the RFP, technical specifications, or requirements will be through the
issuance of an Addendum sent to all prospective proposers who have downloaded the solicitation from
the NCTD PlanetBids Vendor Portal.

Proposers are cautioned that oral communication such as opinions, comments, explanations, responses
to questions, etc. are not binding on NCTD. Proposers shall not make contact with NCTD staff, other than
the assigned Contract Officer with regard to any aspect of this solicitation.

01.05 CONFLICT OF INTEREST

Any verbal or written communications between any potential or actual Proposer or its representatives
between the time of procurement preparation by NCTD’s Procurement and Contract Administration
Department and time of award of the Agreement(s), communicate, either verbally or in writing, with any of
the following concerning the requirements of this solicitation or concerning any aspect of the solicitation
process: (1) any board member, officer, employee, or representative of NCTD; or (2) any consultant, or
employee of a consultant, providing NCTD with assistance, advice, or professional services relating to the
matters covered by the solicitation or who is involved in any aspect of the proposal or bid evaluation
process. . The only exceptions to this are: (1) written requests regarding information or clarification made
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to NCTD'’s desighated Contract Officer via PlanetBids during the allowable time period under the
solicitation; and (2) any communications at a publicly-noticed meeting of the NCTD Board of Directors.
Any violation of the requirements set forth in this section shall constitute grounds for immediate and
permanent disqualification of the Proposer from participation in this procurement due to the potential
creation of an unfair competitive environment and/or conflict of interest.

Proposers for this RFP are hereby put on notice that the scope of work may include tasks that could
create a conflict of interest for the Contractor(s) awarded an Agreement and thus preclude award to it of
future work by NCTD. In general, NCTD must be able to rely on unbiased advisory services, and work by
a Proposer on a past, future, or related project may cause Proposer to have a perceived or actual bias. If
a Proposer is unsure of whether its work has or will create a conflict of interest potentially precluding it
from working for NCTD, it can send a request for a determination of conflict to NCTD’s Chief of
Procurement and Contract Administration prior to the deadline for questions regarding this RFP.

01.06 CONTRACT OFFICER

Responsibility for this RFP has been assigned to:

Paige Spounias-Flynn - Senior Procurement Contract Officer
North County Transit District

810 Mission Avenue

Oceanside, CA 92054

Please note that all communication regarding this solicitation must be made through PlanetBids.

01.07 VENDOR REGISTRATION REQUIREMENTS

To register to participate in this solicitation, go to www.gonctd.com and click on “Contracting
Opportunities” at the bottom of the page. The Online Bidding System is described and contains a link to
the registration page of the PlanetBids Vendor Portal for NCTD at the following web address
http://www.planetbids.com/portal/portal.cfm?CompanyID=20134.

Contractors must register with PlanetBids to receive email notices for this solicitation. Registered
contractors are responsible for ensuring that they have downloaded all documents including addenda,
plans, specifications, drawings, and other supporting documentation for the project directly from
PlanetBids that are necessary to submit a responsive and responsible proposal. Please contact the
Contract Officer if you are unable to comply with this requirement.

For individuals with sensory disabilities, documents may be made available in alternate formats. For
information regarding alternate formats, contact the Contract Officer listed in the solicitation or write
Procurement & Contract Administration Division, North County Transit District, 810 Mission Ave.,
Oceanside, CA 92054.

01.08 AGREEMENT AND EXCEPTIONS

The Proposer shall be required to execute NCTD’s Agreement document, which is included in this RFP
as an attachment. The Agreement, which will eventually incorporate this RFP and portions of the winning
proposal(s) not in conflict with those terms, contains language that is standard to all NCTD Agreements
and generally is not negotiable. Exceptions to Agreement language concerning insurance requirements or
indemnification language must be made by the Deadline for Submission of Questions or Request for
Clarifications. If NCTD is willing to modify its insurance or indemnification language, it will post the
modified language as part of an Addendum. If NCTD is not willing to agree to the changes, it will post that
information on PlanetBids and Proposer should propose with the expectation that the proposed amended
or substituted language will not be accepted. All other proposed changes or supplements to the
Agreement must be submitted as a redline no later than the Proposal Due Date. Failure to propose
changes to the Agreement in accordance with these timelines shall be deemed a waiver by Proposer of
any requests for changes.
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01.09 ESTIMATED PROPOSAL SCHEDULE (SUBJECT TO CHANGE)

ACTIVITY DATE/TIME
RFP Opportunity Advertisement April 28, 2023
Pre-Bid Conference via Zoom May 17, 2023 at 11:00 AM PT
Deadline for Submission of Questions or Request for
Clarifications via PlanetBids Only May 24, 2023 at 2:00 PM PT
Proposal Due Date and Time May 29, 2023 at 2:00 PM PT

01.10 DISADVANTAGED BUSINESS ENTERPRISES PARTICIPATION

As a recipient of federal funding, NCTD has established Disadvantaged Business Enterprise (DBE)
program goals and is required to report on DBE participation each year so that its attainment efforts may
be evaluated. NCTD’s overall agencywide goal for Federal Fiscal Year 2023-2026 is 11.3%. The term
DBE means a for-profit small business concern as defined in 49 CFR 26.5. Even if no federal funding will
be used on the Agreement awarded pursuant to this solicitation and no DBE goal will be set, the selected
proposer will still be required to document use of SBs and DBEs in the performance of its work.

The Agreement awarded as a result of this solicitation will have federal funding. Because federal funding
will be used if Contractor or any of its subcontractors, suppliers, or trucking companies are DBE-certified,
Contractor is required to comply with the Notice Regarding Disadvantaged Business Enterprises
Requirements and Instructions and complete a DBE Commitment Form and include it with its proposal. In
addition, a DBE letter of commitment is required from any DBE subcontractors confirming the DBE has
agreed to participate and perform the work for which it has been listed in the List of Subcontractors.
Whether or not there is federal funding, DBE contractors are highly encouraged to participate as a prime
contractor or subcontractor on NCTD procurements.

Whether or not federal funding is used, Contractor shall submit a document entitled “Final Utilization
Report” (“the FUR”) within 90 days after the date all Work is completed. NCTD is required to track use of
DBE and small business firms on procurements, whether or not federal funding is used.

The DBE goal for this procurement is set at 0%. Additional DBE requirements applicable to the
Agreement are set forth in detail in the Agreement. Contractor shall report subcontractor payment details
for any DBE subcontractor or supplier to NCTD using PlanetBids by the 15th of each month.
Subcontractors with lower tier DBE subcontractors shall report payment details to NCTD using PlanetBids
within 15 days from the date payment is received from Contractor or higher tier subcontractor. Contractor
is responsible for ensuring subcontractors are verifying payments through PlanetBids on a timely basis
and shall promptly notify delinquent subcontractors to verify payments. NCTD may impose penalties or
withhold payments up to $10,000 each month under the Agreement if Contractor fails to timely report
subcontractor payments or reasonably notify delinquent subcontractors to report verification of payments.

END OF SECTION
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SECTION 02: GENERAL INSTRUCTIONS FOR PROPOSERS

02.01 DEFINITIONS

Whenever, in the RFP or Agreement, the following words are used, the intent and meaning shall be
interpreted as follows:

Addenda -Contractor documents issued by NCTD while the RFP is open for proposal submissions that
supplement or clarify the contents of the RFP.

Agreement - all of the contents of this RFP and associated Addenda, drawings, technical reports,
technical specifications, Attachments, reports, and Proposer’s proposal, and the conformed Scope of
Work and associated project or payment schedules. Said documents shall be considered as part of any
agreement made pursuant to this solicitation.

Contractor — a Proposer successful in being awarded an Agreement under the RFP.
Days - calendar days unless otherwise specified.
Executive Director - the Chief Executive Officer of NCTD or their authorized representative or agent.

Grand Total Proposal Price - the grand total price and shall include all direct and indirect labor and
material costs, taxes, duties, fees, and any other charges applicable to complete the total requirements
as specified in this RFP, including all addenda, contract drawings and technical specifications. NCTD is
not tax exempt.

Hazardous Substances and/or Contaminated Materials - any substance, waste, or material that is
determined by any state, federal, or local governmental authority to be capable of posing a risk of injury to
health, safety, and/or the environment, including, but not limited to, all substances, wastes, and materials
designated or defined as hazardous, extremely hazardous, or toxic pursuant to Section 311 of the Clean
Water Act, 33 USC Sections 1321, et seq., Section 1004 of the Resource and Conservation and
Recovery Act, 42 USC Sections 6903, et seq., Section 101 of the Comprehensive Environmental
Response, Compensation, and Liability Act, 42 USC Sections 9601, et seq.; Section 25141 of the
Hazardous Waste Control Law, California Health and Safety Code Sections 25117, et seq.; Section
25316 of the Carpenter Presley-Tanner Hazardous Substance Account Act, California Health and Safety
Code Section 25316; Section 25501 of the Hazardous Materials Release Response Plans and Inventory
Law, California Health and Safety Code Sections 25280-25299, et seq., as may be hereinafter amended.

NCTD or Grantee - NCTD or its authorized representative or agent.
NCTD Board of Directors (Board) - the governing board of NCTD.

NCTD Contract Officer - the authorized agent or representative of NCTD designated to administer and
ensure strict conformance to the RFP and Agreement.

NCTD’s Representative - the authorized agents or representatives of NCTD designated to ensure strict
conformance with the Agreement.

Notice of Intent to Award (NIA) — an award notification, an NIA, or a revised list of Proposers from
NCTD to all Proposers identifying the intent to award to the responsive, responsible Proposer, conforming
to the requirements of the RFP, determined to be the “Best Value” to NCTD following proposal opening
and evaluation; and opens the period for protest in accordance with the provisions of this RFP.

Proposer/Proposers - persons, Contractors, or corporations providing a submission of a proposal to
NCTD in the response to the solicitation.

Task Order Agreement — an Agreement Document issued under the Agreement authorizing Contractor
to perform Work covered by the Scope of Work for this Agreement, within particular timelines and within a
particular budget.

Work — All Contractor responsibilities, deliverables, and tasks described in the Scope of Work or
elsewhere in the Agreement.
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02.02 PROPOSER'’S SATISFACTION

It is the responsibility of the Proposer to thoroughly examine and be familiar with the Agreement. The
failure or omission of any Proposer to examine any portion of the Agreement shall in no way relieve any
Proposer from obligations with respect to their proposal or to the Agreement. The submission of the
proposal shall be taken as prima facie evidence of compliance with this section.

02.03 RFP FORM — SUBMISSION INFORMATION

Proposals must be submitted on the forms provided. Proposals submitted in any other form will be
considered nonresponsive and shall not be considered. Proposals shall include a submission regarding
the information and services requested. The proposal must be signed with the name and title of the
person duly authorized to sign a binding offer. Blank spaces on the appropriate proposal forms must be
properly filled in, and the content thereof must not be changed. All signatures shall be provided as legally
binding handwritten signatures — typed signatures shall not be accepted. After signatures are placed in
the appropriate places, pages can be scanned and uploaded to PlanetBids. Additions or changes shall
not be made to the items mentioned therein. Any unauthorized conditions, limitations or provisions
attached to a proposal shall be cause for its rejection and in no event shall be a part of the Agreement.
The proposal submitted must not contain any interlineations, or other corrections unless each such
correction is suitably authenticated by affixing in the margin immediately opposite the correction the
surname or surnames of the person or persons signing the proposal. Proposals may be rejected if they
show any alteration in form, are incomplete, or contain irregularities of any kind.

Proposals are required for the entire Work, unless instructed otherwise in this RFP. Proposals that are
not for the entire Work, or are incompletely written or compiled may be considered nonresponsive and be
rejected.

In the event that the Proposer is a joint venture or partnership, the Proposal declaration shall be
submitted with the signatures of the authorized officers of both parties to the joint venture or partnership
or attach a power of attorney naming the individual authorized to sign all necessary documents. The
name of the individual who shall sign all necessary documents for the joint venture or partnership should
the joint venture or partnership be awarded the Agreement, shall act in all matters relative to the
Agreement resulting therefrom for the joint venture or partnership, shall be identified in writing on the
document.

Delivery of electronic proposal documents: Firms will submit documents exclusively through NCTD’s
online bidding system.

Because proposals can at times be ambiguous, NCTD reserves the right to request additional information
before making an award. NCTD also reserves the right to seek clarification from any Firm about any
statement or part in its proposal that NCTD finds ambiguous.

02.04 CAMP PENDLETON ACCESS

The Contractor and subcontractor(s) will require access to Camp Pendleton in order to access the work
site, which requires a Base Access Form from NCTD’s Administration Department and may also require
the completion of the Defense Biometric Identification System (DBIDS) pre-enroliment process (depending
on length of time needed for access on Base). Individual employees will need to personally take the Base
Access Form, to the Camp Pendleton Base Control Access Branch office to obtain an access badge.
Individual employees will need to have a REAL ID card in order to gain Camp Pendleton access. Should
the employee not have a REAL ID, a Passport with a Driver’s License will suffice. If the individual does not
have a passport, a Social Security Card, Birth Certificate, and Driver’s License will suffice. The Contractor’s
Project Manager identified in the Agreement will be the point of contact for requesting Base Access Forms
from NCTD.

To obtain the Base Access Form please follow the following steps:

1. Send an email request to administration@nctd.org at least ten (10) business days prior to the
needing access onto Camp Pendleton. The email’'s subject line must include the Agreement
number and the body of the email must contain the following information;

a. The name of attendee/s requiring base access
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b. The two-letter abbreviation of the State or Province where the attendee’s Driver
License/ldentification Card/Passport was issued (whichever is going to be used for
identification purposes)

c. The Driver License/ID number/Passport Number for B above (inclusive of hyphens or other
punctuations)

d. Project description and the dates and times needing access

2. NCTD will send the request to BCAB and will inform the requester of the date they can go to the
BCAB to obtain their temporary pass.

3. Onthat date the requestor shall go to the BCAB, in-person, with the Base Access Form and proper
identification.

4. This process can take up to ten (10) business days. Untimely requests may be processed with no
guaranty access will be granted in time, so please plan accordingly.

02.05 PROPOSERS INTERESTED IN MORE THAN ONE PROPOSAL

No person, contractor or corporation shall be allowed to make, file or be interested in, (as the prime
contractor more than one (1) proposal for the same work unless alternate proposals are called for. A
person, contractor or corporation is permitted to be part of proposal team as a subcontractor under as
many Proposers acting as prime contractors as it wishes and may also submit a proposal as a prime
contractor as well as subcontractor.

Where two (2) or more prime contractors desire to submit a single proposal in response to this RFP they
should do so on a prime and subcontractor basis rather than as a joint venture. NCTD intends to contract
with a single contractor and not with multiple contractors doing business as a joint venture.

02.06 RFP SPECIFICATION CHANGES

NCTD reserves the right to revise or amend the RFP or specifications up to the time set for the
submission of proposal. Such revisions and amendments, if any, shall be issued by addenda to this
solicitation. Copies of such Addenda shall be posted to NCTD’s PlanetBids Vendor Portal. In the event
that an addendum setting forth material changes, additions or deletions is issued when there is seventy-
two (72) hours or less to the proposal opening date, NCTD will extend the proposal opening date by no
less than three (3) business days. Clarification notices that do not significantly impact the Proposers’
ability to submit a proposal shall not result in an extension of the proposal opening date.

02.07 ADDENDA

The effect of all Addenda to the RFP shall be considered part of the RFP and said addenda shall be
made a part of the Proposal Package submitted to NCTD. It is the Proposer’s sole responsibility to
ensure that all Addenda have been acknowledged before submitting a response. Failure to acknowledge
all Addenda may render the proposal package nonresponsive and result in its rejection.

02.08 APPROVED EQUAL REQUESTS — NOT APPLICABLE

02.09 WITHDRAWAL OF PROPOSALS

Prior to Proposal Closing: Any Proposer may withdraw its proposal, either personally or by written
request, at any time prior to the scheduled time for opening of proposals. Any request to withdraw a
proposal shall be so worded so as not to reveal the amount of the original proposals.

After Proposal Closing: No Proposer may withdraw its proposal for a period of one hundred twenty (120)
days after the proposal closing date. Proposal may be subject to acceptance by the NCTD Board of
Directors during this one hundred twenty (120) day period.

02.10 LATE PROPOSALS

The PlanetBids Vendor Portal will not accept submittals after the date and time specified.
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02.11 VALIDITY OF PROPOSALS

All Proposals shall remain valid and binding for a period of one hundred twenty (120) days after the
proposal closing date.

02.12 SINGLE PROPOSAL PROCEDURES

In the event a single proposal is received, NCTD must attempt to conduct a cost analysis of the proposal.
The Proposer will cooperate with NCTD to assist in this analysis. The analysis is the process of
examining the proposal and evaluating its separate cost elements.

02.13 REJECTION OF PROPOSAL

NCTD reserves the right to reject any and all proposals and to waive any informalities or irregularities in
the proposal. If all proposals received are rejected, NCTD reserves the right to re-solicit the services by
issuing a new RFP or to cancel the solicitation at any time prior to Agreement award and not award an
Agreement.

02.14 OVERHEAD COST

NCTD will not reimburse Proposers for costs incurred in the preparation of a proposal, attendance at
interviews, or conducting negotiations, at any time, whether before Agreement award, following
Agreement award, or when a procurement is cancelled. In addition, NCTD will not reimburse Contractor
for preparation of invoices or administrative reports. These costs shall be included in overhead and shall
not be separately billed to NCTD.

02.15 AWARD OF AGREEMENT

The award of an Agreement will be made by NCTD on the basis of the evaluation criteria of the RFP
documents after determinations of responsiveness and responsibility (technical and financial) has been
made.

If the Agreement value exceeds five hundred thousand ($500,000), approval to award an Agreement by
the NCTD Board of Directors is required.

Following the award and execution of the Agreement and receipt of required insurance certificates
including endorsements, the Contractor shall receive a fully executed Agreement. Commencement of
work by the Contractor before receipt of the fully executed Agreement is at the sole risk and expense of
the Contractor who shall be fully liable for any damage or injury sustained by NCTD or third parties
resulting therefrom.

NCTD reserves the right to award multiple Agreements when/if it is determined by NCTD that it is in the
best interest of NCTD to do so.

02.16 PROTEST PROCEDURES

NCTD’s Protest Procedures can be found here: Protest-Procedures-Final-June-2022.pdf (gonctd.com)

END OF SECTION
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SECTION 03: SCOPE OF WORK

03.01 PROJECT BACKGROUND

North County Transit District (NCTD) seeks to engage with an experienced and qualified Contractor
to provide hi-rail equipped track testing vehicle/s to measure track geometry, track strength, and
rail profile to meet Federal Railroad Administration (FRA) requirements of 49 CFR 213 and 214.The
work shall also include the preparation and submittal of detailed reports of defects that may be
discovered during the tests and inspections. Contractor shall provide licensed access to a software
package that provides analysis of the data collected from this testing.

A. NCTD is the agency responsible for public transportation in Northern San Diego County,
California. NCTD (for the purpose of this Agreement) operates the COASTER rail service
between Oceanside and San Diego, and the SPRINTER rail service between Escondido and
Oceanside under and pursuant to Public Utilities Code section 125000, et seq.

1. NCTD owns 60 miles of mainline railroad track (the San Diego Subdivision) from
the Orange County/San Diego County line to the San Diego Santa Fe Depot (used by
COASTER, Metrolink, and Amtrak Pacific Surfliner passenger trains, along with BNSF
Railway freight trains).

2. NCTD also owns the 22-mile Escondido Branch (Escondido subdivision) used by NCTD
SPRINTER and BNSF freight trains. The line runs from the Oceanside Transit Center to
the Escondido Transit Center.

B. NCTD has maintenance responsibility for the following routes that accommodate passenger
and freight operations:

Route Weekday Train Counts
NCTD Metrolink Amtrak BNSF
County Line to Oceanside (COASTER, San 0 11 20 11
Diego Sub)
Oceanside to San Diego (COASTER, San 30 0 20 8

Diego Sub)

Oceanside to Escondido (SPRINTER, 68 0 0 2
Escondido Sub)

Saturday, Sunday and holiday train counts are less than the weekday train counts shown above.

C. These joint transportation corridors are considered a part of both NCTD’s and the general
railroad systems. The size, weight, and length of freight trains, and the speed of passenger
trains, are similar to other railroad properties throughout North America. Maximum annual
tonnage is approximately 10 million gross tons (mgt), maximum speed is 90 miles-per-hour
(mph), the maximum main line curvature is 14 degrees, the maximum track gradient is 4.0
percent.

03.02 LOCATIONS

A. Locations of services provided under this Agreement include the following Railroad Right-of-
Way (ROW)
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San Diego Subdivision: (60.1-mile section of Los Angeles — San Diego — San Luis Obispo
Rail Corridor (LOSSAN Corridor) from the Orange County Line (MP 207.4) south to the
City of San Diego’s Santa Fe Depot (MP 267.7)), average of 100’ wide, with sections up to
200’ wide.

Escondido Subdivision (22-mile section Oceanside (MP 99.3) east to Escondido (MP
121.66)), average of 100’ wide, with sections up to 200’ wide.

03.03 GENERAL REQUIREMENTS

A. Safety

NCTD emphasizes safety in all employee and contractor performance. Contractor shall
assign a person responsible for the supervision/management of its crew and will ensure all
necessary safety procedures are followed. This individual will also serve as the NCTD
contact for all projects.

Contractor shall not use Personal Electronic Devices (PED) within 25 of any rail.
Contractors may use PEDs at station platforms when they are clear of train movement and
behind the tactile strip. Refer to NCTD Standard Operating Procedure 3000.66 Personal
Electronic Device (Appendix B).

Contractor shall conform to all applicable Occupational Safety and Health Association’s
(OSHA) standards, rules, regulations, and orders established by the State of California.
The Contractor shall provide all safety equipment, materials, and will supply training as
required. The Contractor shall provide its employees with appropriate safety apparel or
personal protective equipment (PPE) which includes but is not limited to, sturdy leather
work boots with a defined heel, ANSI approved hardhat, NCTD approved safety vest,
gloves, and safety glasses as necessary.

Contractor shall notify NCTD’s Project Manager or designee in case of emergency or
hazards encountered during operations.

Work may be performed in inclement weather. Jobsites can be in heavy foliage, poison
oak, steep embankments, next to train tracks, near wildlife, by creeks, and other areas
requiring alertness to the environment and preplanning to prevent injury or illness.
Additionally, some locations may require the use of fall protection.

B. Access to Right-of-Way (ROW)

1.

2.

NCTD shall provide flagging as necessary for work being performed within the ROW.

All workers entering NCTD ROW must attend a safety briefing meeting with NCTD prior to
entering the ROW and abide by all safety requirements.

C. Additional Contractor Responsibilities

1.
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Contractor shall provide and manage everything necessary to complete required work
including but not limited to labor, equipment, materials, and consumables. All equipment
and materials shall be stored at locations provided by the Contractor not on NCTD property
unless otherwise approved by NCTD’s Project Manager.

Contractor shall have a Quality Control Program that ensures all aspects of Contractor’s
work is conducted and completed in the highest quality standards and consistent with
NCTD and the written Contractor requirements.
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Contractor shall reduce the environmental impacts of work performed under this
Agreement by using, to the maximum extent, environmentally sound practices, processes,
and products.

NCTD shall not be financially responsible for any delays to work caused by the
Contractor.

Disposal of waste shall be at no additional cost to NCTD.

D. Environmental Requirements, Regulations, and Permits

1.

Contractor shall properly dispose of any waste or hazardous material generated while
performing contract services throughout NCTD facilities. Disposal and storage of waste
and hazardous material shall be in accordance with all applicable Federal, State, and local
regulations. Contractor shall return the work area to its original conditions after conducting
work efforts included in this paragraph.

Contractor shall monitor and notify the designated NCTD personnel immediately by phone
of any incident with possible environmental impacts, regardless of the responsible party.
This notification will not relieve Contractor from its obligation to initiate and supervise
cleanup and disposal of spilled material.

Fines and Penalties. Contractor shall be responsible for any fines or penalties imposed for
failure to comply with conditions or requirements of environmental regulations or permits.

E. Coordination and Compliance with Regulatory Agencies

1.

Contractor is responsible for maintaining and monitoring compliance with all applicable
Federal, State, and local laws and regulatory requirements.

Contractor shall closely coordinate with NCTD, prior to initiating contact with any regulatory
agencies. Routine communication for ongoing permitting shall not require NCTD prior
approval. Contractor shall keep NCTD fully apprised, both by immediate oral notification
and in writing, of any such discussions with regulatory personnel.

Contractor shall immediately notify NCTD’s Project Manager when regulatory inspectors
are on NCTD property and shall immediately provide all inspection reports issued by
regulators to NCTD. When a regulatory agency identifies a violation or cites a defect,
Contractor shall provide NCTD Project Manager with a written remedial action plan within
five (5) business days, which addresses how it intends to resolve (or has already resolved)
all regulatory violations, and any mitigating circumstances that led to violation. Contractor
shall provide the NCTD Project Manager with any inspection reports recommending
violation. All penalties and fines imposed regarding the violation of State and Federal
codes, regulations, and laws shall be paid by Contractor inasmuch as the violation occurs
as a result of Contractor's failure to perform as required by the Agreement.

Contractor is responsible for informing all staff and subcontractors on all regulatory
compliance requirements and enforcing them with staff.

03.04 SPECIFIED SERVICES

A. The Contractor shall provide hi-rail equipped track testing vehicle(s) to measure track
geometry, track strength, and rail profile to meet the FRA requirements.

1.
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Contractor equipment vehicle shall be capable of travelling at speeds of up 35 mph on
track, dependent upon track conditions and railroad rules governing the safe operation of
hi-rail vehicles through turnouts, road crossings, by station platforms, and protecting
against personnel and equipment. Production mileage shall be limited by available track
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time and speed testing. Contractor’s track testing shall be ISO 17025-2005 accredited; all
measurements are limited in accuracy and completeness by operating conditions, track
conditions, obstructions to measurement, limitations of laser and inertial systems, and
other conditions. Alignment and surface measurements are dependent on a minimum of 8
mph testing speed.

2. Equipment operators shall be fully trained to confirm or delete exceptions during testing for
expediency, and to validate exceptions in track, however, are limited by operating
requirements. Final determination of accuracy and completeness of all exceptions and data
must be confirmed with customer’s trained field inspectors.

3. Reporting shall be based on FRA or customer-based thresholds for all measured or
calculated channels and may be limited by track design speed variations or design
construction tolerances which do not align directly with the track geometry measurement
system. All testing shall report all conditions as specified in FRA 49 CFR 213 Track Safety
Standards. Refer to NCTD Standard Operating Procedure 3000.01 Use of On-Track
Equipment by Third Party Contractors (Appendix C).

4. Frequency of testing of all main lines, sidings, turnouts, crossovers, and railroad crossings,
and selected branch line turnouts shall be in accordance with guidelines listed below:

a. Passenger Routes: Two times per year, which shall occur during April and November
of each contract year.

b. Passenger trains operate service for approximately twenty-one-and-a-half hours daily
on the San Diego subdivision between 4:00 AM Pacific Time of one day to 1:30 AM
Pacific Time of the following day, seven days a week. Freight trains may operate
intermittently during this time. Light rail trains operate on the Escondido subdivision
between the hours of 4:00 AM Pacific Time and 9:30 PM Pacific Time, with freight
trains operating during two nights per week. All testing shall be performed so as not to
interfere with revenue service on the adjacent track or beyond the limits of the defined
work area.

c. The rail testing shall be performed during an approved work window by NCTD, within
a defined area, generally between 9:30 PM Pacific Time and 4:00 AM Pacific Time.
This time allowance may vary depending on the designated location of testing but
averages four (4) hours per shift. Testing activities shall be scheduled with NCTD no
less than 21 calendar days in advance. The time of availability may also be adjusted
by NCTD to allow it to accommodate additional operating requirements.

d. The workday shall commence at a start time and location as previously determined by
the responsible NCTD representative and the Contractor's crew. The workday shall
end at the time and off-track location, when work and reports have been completed,
and when the NCTD representative releases the Contractor’s crew.

5. The equipment provided must operate within NCTD’s approved working envelope
identified as American Association of Railroads (AAR) Plate C on the Escondido
Subdivision and AAR Plate K on the San Diego Subdivision. Refer to Appendix C NCTD
Standard Operating Procedure 3000.01 Use of On-Track Equipment by Third Party
Contractors.

B. Reactive Purchase Authorization (RPA)
1. NCTD Project Manager or designee will issue all RPAs on an as-needed basis by email.

RPAs may initially be communicated verbally but will be followed up with emalil
documentation by NCTD within 48-hours.
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2. NCTD anticipates issuing up to two RPAs annually for on-rail vehicle geometry testing.
The testing will occur during April and November of each year. Thirty (30) calendar day
notice of equipment arrival shall be given to NCTD prior to the testing equipment arrival on

property.

3. Should Contractor determine additional time is required to perform assigned task(s),
Contractor may request to perform work before and/or after normal business hours, and
on weekends as necessary and appropriate for Contractor to provide, perform and deliver
services, but only as approved, in writing, by NCTD.

4. Within five (5) business days of completion of each RPA, Contractor shall provide a report
to include description of work performed, physical location where work was performed, etc.
Reports and activity logs shall include any issues, changes, obstacles, causes for delay,
communications/notifications, issue resolutions, etc.

5. Sample report form shall be submitted to NCTD for approval within thirty (30) days of
Contract award.

C. Geometry Tests of NCTD’s main tracks, revenue service tracks, and controlled sidings shall
meet FRA requirements. The geometry tests shall compare the track geometry and posted
operating speed with the requirements of 49 CFR 213 Subpart C, and Contractor shall report
on any exceptions to those requirements. The equipment used shall be able to report conditions
as shown in 49 CFR 213.234.

D. Track geometry test results shall:

1. Be available immediately during testing to enable NCTD and/or Contractor personnel to
take any necessary Remedial Action, and

2. Include the actual loaded track geometry as specified in 49 CFR 213.13.

E. Real time reports must be in-screen displays with “print screen” capability. End of daily test
reports shall be in electronic media format approved by NCTD. Final post processed electronic
reports shall be submitted to NCTD separately by subdivision and within five (5) business days
of completing the tests on the subdivision.

F. Contractor shall provide three (3) licenses to NCTD for use of a software package to analyze
track geometry data. Contractor's software package shall be able to accommodate track
geometry measurements such as gauge, curvature, cross-level, warp, twist, profile (surface,
top), and alignment, track strength, rail profile and defect data from multiple sources. The
software shall also include the capability to perform rail replacement, tie replacement, and rail
grinding analysis. The software shall include modules or additional software to include the
features listed below:

1. Software features should include:

e Cloud-based

e Fully automated operation

¢ Recommends maintenance tasks with earliest/latest dates and start/stop mileposts
e User customized settings and rules logic

e Flexible to various asset and measurement types

e Optional application hosting as a service

¢ Rail Inventory — Establish and manage a comprehensive rail inventory database

e Rail Templates — Standard industry rail template repository for analysis
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e Reprocessing — Capability to reprocess rail wear condition data using an updated
location-based rail inventory database

e Visualization and analysis of rail point cloud and rail wear data

e Edit and update the automated rail detection inventory database to become a master
data rail inventory dataset

e Reprocess rail wear using an actual location-based rail inventory database

Software shall be able to be fully integrated with any other measurement systems. This
enables the correlation of track geometry measurement data with other measurements
such as ride quality, and machine vision imagery, such as ballast and tie images from other
sources which may be available. Software shall provide a fully integrated offering of
integrated data management and analysis software packages. It uses common
architecture, data structures, and asset databases to enable cross-communication of the
systems to achieve advanced capabilities. The software shall be web-based and be able
to function with other applications and seamlessly integrate into one user interface.

Software shall be able to provide insight into complex data sets from multiple channels
including 3rd party geometry & profile databases. On-demand custom reporting services
for any data obtained including reports on track conditions, exceptions, rate of
change/degradation. Software shall build a framework for rail and tie replacement
budgeting, reports, trending, and visualization, in order to maximize uptime and minimize
repair costs.

When using software to inspect track, built-in tools allowing defects to be marked and
identify track assets should be included. The software shall automatically tag these with
location information (milepost and GPS coordinates). The software shall also export
identified defects and assets to comma separated values (CSV) reports.

Software shall provide quick access to exception, curve, and graphical data in a concise
and user-friendly format. The software enables end-users to look at synchronized data of
a single geometry test, or to overlay data from multiple tests.

Software shall support all available measurement data, including track geometry, rail
profile, ride quality, Deployable Gage Restraint Measurement System (GRMS, DGRMS),
and corrugation systems. Ability for users to export data to various formats, including CSV
and MiniProf.

The software shall be designed for the end user to define deterioration trending settings.
The software shall handle both linear and point assets. For linear assets, the software
performs dynamic segmentation based on asset characteristics. Ability for users to create
user-defined trending parameters such as custom Track Quality Indices (TQI) or Track
Condition Indices (TCI).

Ability for users to define custom rules logic to determine when and where maintenance
tasks need to be completed. Rules logic can include cumulative tonnage and component
information, such as manufacturer or component type. Alternately, users to use
recommended settings defined by company track experts. The software shall also
recommend both repair maintenance, e.g., tamping, and replacement maintenance, e.g.,
undercutting. The final output is recommended maintenance tasks with earliest/latest dates
and start/stop mileposts.
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Recommended Maintenance Tasks to be included:
e Rail grinding
e Rail replacement
e Tie replacement

Software shall be based on a client-server architecture fully integrated with other offered
products. Software shall accept measurement data from any available manned and
autonomous track measurement systems and can be configured to accept third-party data
that may also be available. The software recommends maintenance tasks based on
measured track conditions. The software operates automatically, routinely assessing
condition data and then recommending maintenance tasks when applicable. It can also be
integrated with contractor systems, such as SAP or Maximo to execute those maintenance
tasks as work orders.

The software shall be configured to operate automatically on the server. Users shall view
the resulting data in other web-based map and track chart applications. Additionally, users
shall select specific segments, or point assets to see trend lines over time.

G. Contractor shall provide:

1.
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Geometry measurement system capable of providing an onboard display of and recording
of geometry data to include gauge, curvature, cross-level, surface, alignment, twist, and
warp. NCTD track is currently configured for a 3-inch unbalance for freight trains and 4-
inch unbalance for passenger trains and Contractor services should be able to monitor and
track both of these criteria.

Track Strength Measurement System capable of recording and providing an onboard
display of unloaded and loaded gauge conditions and calculated measurements for track
strength evaluation. An industry or regulatory tested and verified method for this testing
shall be used.

Rail profile (rail wear) measurement system.

One testing-equipment operator and one vehicle operator to operate the vehicle and
measuring instrumentation and maintain all Contractors’ equipment.

Onboard production of standard strip charts and exception reports.

Management and communication of the data generated by the Contractor's onboard
electronic measurement system shall be stored in .pdf format and transmitted to NCTD in
an appropriate means and presented to NCTD for evaluation and analysis. Any requests
for use or evaluation of the data by a third-party will be requested in writing to the NCTD
Project Manager.

All necessary consumables; including fuel required for the operation of the Contractor’s
equipment.

Onboard seating capacity and data monitoring access for railroad personnel.
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9. Track Geometry Car Tests shall include GRMS testing per FRA requirements utilizing a
certified or acceptable equal GRMS System. The gauge restraint geometry test must
conform to the standards set forth at 49 CFR 213.13 and 49 CFR 213.110.

10. A GRMS shall meet or exceed minimum design requirements specifying that gauge
restraint shall:

a. Comply with the requirements of 49 CFR 213.234, and

b. Be measured between the heads of the rail, and

c. Atan interval not exceeding 16 inches, and

d. Under an applied vertical load of no less than 10 kips per rail, and

e. Under an applied lateral load that provides a lateral/vertical load ratio of between 0.5
and 1.25, 10 and a load severity (S) greater than 3 kips but less than 8 kips per ralil.,
and

f. Load severity is defined by the formula:

S=L-cV

Where -

S = Load severity, defined as the lateral load applied to the fastener system
(kips).

L = Actual lateral load applied (kips).

¢ = Coefficient of friction between rail/tie, which is assigned a nominal value of
0.4.

V = Actual vertical load applied (kips), or static vertical wheel load if vertical load
is not measured.

g. The measured gage and load values shall be converted to a GWP as follows below.

GWP =(LTG -UTG )X —————
L—-0.258xV
Where -

UTG = Unloaded track gage measured by the GRMS vehicle at a point no less
than 10 feet from any lateral or vertical load application.

LTG = Loaded track gage measured by the GRMS vehicle at a point no more
than 12 inches from the lateral load application.

L = Actual lateral load applied (kips).

V = Actual vertical load applied (kips), or static vertical wheel load if vertical load
is not measured.

GWP = Gage Widening Projection, which means the measured gage widening,
which is the difference between loaded and unloaded gage, at the applied loads,
projected to reference loads of 16 kips of lateral force and 33 kips of vertical
force.

F. TRACK - REQUIRED GEOMETRY REPORTS (kept on File for NCTD Review)
1. Arreal time indication of every exception to NCTD’s Train Manufacturer and Maintainer
(TMM) provided limits or FRA Track Safety Standards (FTSS) whichever is more
restrictive.
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2. Areal time display of Global Positioning System (GPS) and milepost location and the
current track parameters beneath the measuring vehicle.

3. A summary report of the test, by mile, describing any exceptions and track conditions,
and their locations within that mile.

4. A summary report of the test, by route, of all exceptions and track conditions on that test
segment.

5. Atable of curve characteristics setting forth, at a minimum, average and maximum
degree of curvature, average super elevation, permissible speed at 3 inches and 4 inches
unbalance, length of curve.

6. An analog plot of the following track parameters: gage, cross level, alignment, warp,
profile, and ride quality, if available.

7. A supplementary summary report of the test, by mile, listing all exceptions to the next-
highest FRA class of track.

8. Rail profile (head section scan) and rail head profile approaching NCTD’s limits for rail
replacement or transposition.

9. All summary and exception reports must include

Milepost markers

GPS locations of mile posts

Landmarks such as turnouts and roadway grade-crossings
Ends of test segments

Curve numbers

Poo o

10. For the second and following tests each year, the report must also include these
comparative reports:

Analog and summary of changes to track gage
Analog and summary of changes to cross level
Analog and summary of changes to alignment

Analog and Summary of changes to rail profiles

aoop

I. Compliance with Industrial Safety Codes: Equipment shall be in complete compliance with all
requirements of the laws of the State of California as well as all applicable federal laws and
regulations at date of delivery and/or services.

03.05 NCTD RESPONSIBILITIES

A. NCTD is required by the FRA to perform oversight of its contracted activities in a uniformed
and programmed manner and to maintain records of these actions.

B. NCTD reserves the right to make on-the-spot inspections at any time at its discretion. Omitted
work or work considered substandard, or areas not addressed in accordance with the above
standards shall be reported to the Contractor who shall correct any deficiency within forty-eight
(48) hours of notification without additional cost to NCTD.

C. NCTD will conduct contract oversight, inspections, tracking and monitoring maintenance
schedules, and managing accident, incident, and hazardous condition information. NCTD will
provide the Contractor written documentation of all findings. Contractor is expected to work
cooperatively with NCTD to resolve any finding
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D. Inthe event the work is not corrected to the satisfaction of NCTD, NCTD's representative shall
discuss the matter with the Contractor’s representative for an equitable adjustment in the billing
for the services by an amount equal to the costs required to correct the deficiency as
determined by NCTD. Such adjustments shall not be substitutes for deficient work and shall
not relieve the Contractor of any obligations under the Agreement.

E. NCTD may employ persons or Contractors/consultants other than Contractor’'s employees to
perform functions including quality assurance, contract monitoring, and facility consulting.
NCTD’s use of these persons for such duties will not relieve Contractor from performing its
contractual requirements. NCTD reserves the right to conduct quality assurance reviews of
Contractors practices. Contractor shall remedy any NCTD quality assurance findings resulting
from these reviews within ten (10) business days and in accordance with NCTD’s written
corrective action correspondence.

F. NCTD may expand its services or enter into new agreements for facilities and/or to modify
existing facilities. Throughout the duration of the Agreement, Contractor shall not place any
limitations on NCTD entering into expanded services or new agreements. Contractor shall
make good faith efforts to coordinate with other Contractors providing services to NCTD with
the goal of maximizing facilities and equipment maintenance service performance. Contractor
shall maintain communications with all other NCTD Contractors and shall initiate attempts to
resolve all issues.

03.06 DELIVERABLES, REPORTS, AND NOTIFICATIONS

A. Contractor shall be required to create and implement the deliverables specified as part of this
Agreement. The deliverables are all subject to NCTD’s review and written approval prior to
implementation by Contractor. The deliverables include, but are not limited to:

1. Contractor Testing Plan (due within thirty (30) days of the Notice to Proceed (NTP)) to
include: Contractor safety plan, quality oversight, and track testing procedures.

2. Contractor Quality Control Program Plan - due within thirty (30) calendar days of the NTP.
3. RPA reports

B. Contractor shall maintain complete and accurate accounting records, including source
documentation, of all expenses in connection with contract services. All such records shall be
prepared in accordance with accepted accounting principles. Contractor shall retain such
records for at minimum, two (2) years following the end of the term of the Agreement. These
records shall be subject to NCTD review at any time and provided at no additional cost to
NCTD.

C. Once testing has begun on the NCTD system it will be continued until completed, without
interruption due to needs other than equipment failure emergencies that require the relocation
of the testing equipment to perform repairs.

03.07 MEASUREMENT AND PAYMENT

A. Weather caused delays: On any day when the geometry testing service is terminated after the
beginning of the workday because of fog, rain, visibility, or other inclement weather conditions,
the time actually worked shall be charged based on the on the actual time worked to the nearest
quarter hour of the hourly testing rate.

B. Contractor shall be compensated at the fixed unit rates included in Contractor’s pricing
schedule:
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Geometry car testing. Contractor will be compensated for work performed per hour. This
price includes the cost for personnel performing the detection service, the equipment, fuel,
travel time, the costs of furnishing individual and annual summary reports, and all other
costs incurred in providing this service not identified below.

Mobilization. Contractor will be compensated for mobilization for each work order, which
includes the cost for mobilization and demobilization of the test equipment. There is no
mobilization payment for movement between the various lines operated by NCTD, nor for
interruptions in testing not exceeding five days.

Geometry car testing overtime. Contractor will be compensated for work performed in
excess of eight (8) hours per daily testing. This price includes the cost for personnel
performing the detection service and the equipment incurred in providing this service.

ATTACHED REFERENCES PROVIDED ON SEPARATE COVER

Appendix A: NCTD Standard Operating Procedure 3000.24 General and Housekeeping Safety
Appendix B: NCTD Standard Operating Procedure 3000.66 Personal Electronic Device
Appendix C: NCTD Standard Operating Procedure 3000.01 Use of On-Track Equipment by Third Party

Contractors
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SECTION 04: EVALUATION AND SELECTION

04.01 PROPOSAL REQUIREMENTS AND ORGANIZATION

Proposer shall review and base their proposal on the Scope of Work and in accordance with the terms
and conditions of the RFP. Strict conformance to the specified proposal format and completeness of
required content is essential. Lack of any listed item may disqualify the proposal. The proposal should
give clear and concise information in sufficient detail and in the order presented below to allow an
evaluation based on the requirements. All requirements are considered necessary for evaluation. The
expectation is that those proposals in the competitive range and considered for Agreement award will
exceed the minimum requirements.

All responses and attachments shall be sequentially numbered to correspond to the applicable question
or requirement.

04.02 EVALUATION FACTORS
The proposal evaluation factors are listed in their relevant order of importance:

1. Technical Approach and Quality of Proposal

2. Personnel and Qualifications (Knowledge, Experience, Qualifications)
3. Proposed Staffing, Implementation and Review Approach

4. Price Proposal

04.03 SUBMITTAL INSTRUCTIONS AND REQUIREMENTS

Proposers shall review and base their proposal on the Scope of Work located in the RFP, all terms and
conditions of the RFP, and evaluation criteria. Strict conformance to the specified proposal format and
completeness of required content are essential. Lack of any listed item may disqualify a proposal, at
NCTD’s discretion.

Proposals shall be submitted in any easy-to-read format. Each section of the proposal shall be tabbed in
accordance with the below numbering system as to aid in expedient location of information and provide
for consistent proposal organization:

Tab 1: Cover Letter: Identify the proposal by the RFP title. Provide a summary emphasizing the
distinguishing factors that highlight Proposer’s ability to perform the services described herein. It should
be brief (two (2) pages maximum), and include all contact information inclusive of the name, address,
telephone number, title, and signature of the contact person for this procurement. The signatory shall
also be a person with the official authority to bind the Proposer.

Tab 2: Qualifications and Experience: Provide a summary of Proposer’s background, skills and
experience in the subject-matter and overall performance of services associated with the Scope of work.
Provide a detailed list of key personnel in the proposed team, their titles, and tasks to be assigned relative
to the services identified in the Scope of work. Demonstrates ability to assign personnel capable of being
Roadway Worker Safety Trained and General code of Operating (GCOR) qualified as mandated by the
Federal Railroad Administration. Describe Contractor’s safety program, record of work, oversight and
efficiency of testing and quality control.

Tab 3: Past Performance (references): Describe specifically Proposer’s experience in providing services
listed in the Scope of work similar in scope, magnitude, and complexity. This should include references
from past and current projects (including with NCTD, if applicable). This should also include relevant past
performance from the proposed team, including Proposer and its subcontractors. General corporate
experience and qualification of prime contractor and if any, subcontractors, indicating years of experience
in performing work in track geometry testing and inspection support in an FRA regulated dense traffic
commuter, passenger, and/or freight railroad environment. This is in addition to the required reference
forms attached as an Appendix.

Tab 4: Technical Approach: Provide a narrative illustrating the approach to providing the deliverables for
each task, which shall include but is not limited to: quality assurance methods, proposed
schedule/timelines with milestones, roles and responsibilities, capabilities and capacities, and
administrative approach. If any software licenses other than Microsoft 365 or Adobe will need to be
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purchased by Proposer or NCTD in order to carry out the Work and interact with NCTD, Proposer shall
provide a list of such licenses and any costs that would be borne by NCTD under the Agreement for their
use. Any such licenses needed by NCTD shall be issued in NCTD’s name and associated costs shall be
listed in the Price Proposal. Additionally, please address the following:

e Work plan demonstrating the approach to assigning, scheduling, and tracking NCTD’s needed
geometry testing work including generation of testing and maintenance data, and planning reports
generated from testing;

o Demonstrated method of execution for railroad geometry testing and reports;

e Demonstrated ability to provide vehicles, equipment, and personnel as may be required to
accomplish the work;

e Demonstrated ability to manage and timely delivery of complicated invoicing and other related
administrative documents;

e Experience with vehicle repair, software related issues;
e Computer software package:

Features provided

Maintenance planning capability

All the features that the software provides
o Support for the software package, updates provided

(el eolNe]

Tab 5: Required Submittal Documents. Complete and sign all attachments to the RFP.

Tab 6: Price Proposal. Complete Price Proposal as provided and include any other pertinent cost
information.

04.04 PROPOSAL EVALUATION METHOD AND SCORING

NCTD will consider the Source Selection Committee (SSC) proposal scoring, risk factors, and final
proposal prices, and its business judgement to choose the proposal that represents the overall best value
to NCTD.

Each of the RFP evaluation factors will be rated by the SSC using the following adjectives and numerical
values as defined:

1. Excellent: Fully complies with the RFP requirements with the most desirable strengths
and/or betterments, contains no errors, risks, weaknesses, or omissions. Exceeds in all
aspects of the requirements; high probability of success, no significant weaknesses.
(Numerical Value: 90-100)

2. Good: Compliant with RFP requirements with no errors, or risks, or weaknesses, or
omissions. Substantial response; meets all aspects of the requirements and in some cases
exceeds; high probability of success; no significant weaknesses. (Numerical Value: 80-89)

3. Adequate: Minimally compliant with the RFP requirements has errors, or risks, or
weaknesses, or omissions, and is doubtful they be corrected and made acceptable.
Generally meets minimum or critical requirements; slight probability of success;
weaknesses most likely cannot be readily corrected. (Numerical Value: 70-79)

4. Poor: Non-compliant with the RFP requirements, has errors, risks, weaknesses, or
omissions and will be impractical or inefficient to correct and make acceptable; requires
major revision. Lacking essential information; does not meet minimal requirements;
significant weaknesses, and near zero probability of success. (Numerical Value: 0-69)
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04.05 EVALUATION PROCESS

Proposals will be evaluated based upon the information provided in response to the RFP. An SSC will be
established of individuals with experience and expertise deemed relevant in order to evaluate the
proposal. The SSC may include representatives from NCTD, both voting and non-voting members
(Technical Advisors), representatives from other agencies, and the general public.

NCTD reserves the right to request clarification and/or request additional information from the Proposer if
necessary. Such clarifications and/or additional information shall be submitted by the Proposer as an
supplement to their proposal upon request of the Contract Officer. However, since no additional input may
be requested, Proposer is advised to submit complete information in their proposal. Steps 4-6 are at the
sole discretion of NCTD, Proposer is advised to submit their proposal without the expectation of NCTD to
exercise any of the options.

STEP 1: RESPONSIVENESS AND RESPONSIBILITY REVIEW

The Contract Officer shall perform an evaluation of all proposals in order to determine if a Proposer meets
the requirements of the RFP and to ensure that unacceptable exceptions or conditions are not proposed.
This is a “Pass/Fail” determination. NCTD reserves the right to wave any minor irregularities or to seek
additional clarifications from Proposers. Only proposals receiving a “Pass” determination will be evaluated
further.

STEP 2: EVALUATION OF TECHNICAL PROPOSAL

The technical portion of the proposal shall be evaluated and scored based on findings of strengths and
weaknesses of how responsive each technical proposal is to the stated “Evaluation Criteria”.

After evaluations, NCTD’s Contract Officer may request additional detailed elements of the proposals or
clarifications. This process does not constitute negotiations. Negotiations may be conducted at the
discretion of NCTD. NCTD reserves the right to award an Agreement without discussions or negotiations.

STEP 3: EVALUATION OF PRICE PROPOSAL

The overall total price to be charged to NCTD will be considered in the evaluation. Although price may be
of lesser importance as an evaluation factor, it should not be ignored. The degree of importance will
increase with the degree of quality of proposals with respect to the other “Evaluation Factors”.

Once Steps 1-3 are completed the SSC will determine the competitive range using the non-exclusive list
of criteria contained in the “Evaluation Factors”. Only proposals within the competitive range will continue
in the evaluation process.

STEP 4: ORAL PRESENTATIONS OR INTERVIEW/S (IF REQUESTED BY NCTD)

The SSC may authorize the use of oral presentations and/or interviews as a method of presenting the
Proposers proposal or obtaining additional information. If applied, the SSC will invite competitive
Proposers to make a presentation to, or participate in interviews with NCTD at a date, time and location
determined by NCTD. The purpose of such presentations or interviews would be to allow the Proposer to
present their proposed solutions to NCTD and for the SSC to obtain additional information; the key points
in the presentations and interviews will be evaluated by the SSC.

STEP 5: NEGOTIATIONS

The SSC may, at its sole discretion, enter into negotiations with any Proposer(s) found to be in the
competitive range. Negotiations may include, but not be limited to: scope of work, Agreement schedule,
contract terms and conditions, technical specifications, and price. NCTD has sole and final authority to
terminate negotiations and exercise other options available to procure such services.

STEP 6: BEST AND FINAL OFFER (IF REQUESTED BY NCTD)

The SSC may also ask for a Best and Final Offer (BAFO) at any time prior to its final determination and
rescore as necessary, always using the “Evaluation Factors” and the “Proposal Evaluation Method and
Scoring” described herein.
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STEP 7: FINAL DETERMINATION

It is the task of the SSC to independently score each proposal and then collectively determine which
proposal is the “Best Value” to NCTD based upon the evaluation method scoring, risk factors assigned
and final proposal costs. The Proposer, or Proposers if applicable, deemed to be the “Best Value” will be
the Proposer, or Proposers, recommended to the Board of Directors for award. If the Agreement award is
not required to go to the Board of Directors, the Agreement will be executed by the Chief Executive
Officer or designee.

END OF SECTION
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SECTION 05: INSURANCE REQUIREMENTS

Contractor shall procure and maintain for the duration of the Agreement, insurance against claims for
injuries to persons or damage to property that may arise from or in connection with the performance of the
Work hereunder and the results of that work by the Contractor, its agents, representatives, employees, or
sub-contractors. Commercial general liability, workers’ compensation, employer’s liability, and automobile
liability coverage are required. All required insurance types and limits are included in attached Agreement
sample and should be reviewed carefully by Proposer, its risk personnel, and insurance carrier(s) prior to
proposing.

Prior to Agreement award, Contractor shall be required to submit Certificates of Insurance with the limits
specified in the Agreement via PlanetBids using the My Insurance feature. If you need assistance with this,
please click on the Help Center (top right) in PlanetBids to see instructions. If further assistance is needed
enter a support ticket with PlanetBids or call it directly for assistance.

END OF SECTION
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SECTION 06: GENERAL CONDITIONS
06.01 SENSITIVE SECURITY INFORMATION (SSI) - NOT APPLICABLE
06.02 PREVAILING WAGE MONITORING REQUIREMENTS — SB 854 — NOT APPLICABLE

06.03 FEDERAL REQUIREMENTS

All contractual provisions required by the Department of Transportation, as set forth in FTA Circular
4220.1F, must be in all of the prime contractor's subcontracts. Anything to the contrary herein
notwithstanding, all FTA-mandated terms shall be deemed to control in the event of a conflict with other
provisions contained in this Agreement. The Contractor shall not perform any act, fail to perform any act,
or refuse to comply with any NCTD requests that would cause NCTD to be in violation of the FTA terms
and conditions.

Inasmuch as the services herein described are to be purchased with Federal assistance authorized by the
Department of Transportation and Federal Transit Administration (FTA) laws and regulations codified at 49
USC § 5301 et seq.; or the Infrastructure Investment and Jobs Act of 2021, Public Law No. 117-58,
November 15, 2021; or Title 23, United States Code (Highways); or the Transportation Equity Act for the
21st Century, Pub. L. 105-178, June 9, 1998, 23 USC § 101 note, as amended by the TEA-21 Restoration
Act, Pub. L., 105-206, July 22, 1998, 23 USC § 101 note, (TEA-21), Moving Ahead for Progress in the 21st
Century Act (MAP 21), Pub. L. 112-141, July 6, 2012, and other further amendments thereto, Fixing
America's Surface Transportation (FAST) Act, Public Law No: 114-94 , as may be amended, or other
Federal enabling laws administered by FTA and guidance thereto, including without limitation FTA Circular
4220.1F and amendments thereto, and 2 CFR Part 200, the Contractor will be required to comply with all
terms and conditions prescribed for third party contract in a grant contract between the United States
Department of Transportation and NCTD and to flow all applicable federal provisions down to
subcontractors at every tier. Federal provisions applicable to this Agreement and third party contracting in
general and Federal Davis-Bacon Wage Requirements are provided in Exhibits hereto.

Specific guidelines shall be those prescribed by "Federal Transit Administration Master Agreement" (Form
FTA-MA) 49 C.F.R., Part 18, Federal Transit Administration (FTA) Circular 4220.1 F, and 49 CFR Part 200.
If a conflict between FTA Circular 4220.1F and 2 CFR Part 200 occurs, 2 CFR Part 200 controls and
supersedes.

06.04 FRAUD

The Proposer certifies and affirms through execution of the False Claims Certificate, contained in this
solicitation, the truthfulness and accuracy of any statement it has made, it makes, it may make or causes
to be made, pertaining to the underlying Agreement or the FTA-assisted project for which this Agreement
work is being performed. In addition to other penalties that may be applicable, the Proposer further
acknowledges that if it makes, or causes to be made, a false or fictitious, or fraudulent claim, statement,
or submission, or certification, the Federal Government reserves the right to impose the penalties of the
Program Fraud Civil Remedies Act of 1986 on the Proposer to the extent the Federal Government deems
appropriate.

The Proposer also acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent
claim, statement, submission, or certification to the Federal Government under a contract connected with
a project that is financed in whole or in part with Federal assistance originally awarded by FTA under the
authority of 49 U.S.C. 5307, the Government reserves the right to impose the penalties of 18 U.S.C. 1001
and 49 U.S.C. 5307 (n)(1) on the Proposer, to the extent the Federal Government deems appropriate.

The Proposer agrees to include the above two (2) clauses in each subcontractor agreement financed in
whole or in part with Federal assistance provided by FTA. Itis further agreed that the clauses shall not
be modified, except to identify the subcontractor who will be subject to the provisions.

The Proposer acknowledges that NCTD has the right to revoke acceptance if it was deceived into an
acceptance by fraud. Fraud involves an intentional deceit or falsehood. Acceptance due to fraud may be
revoked even if the defect was patent.
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06.05 CONTRACTOR SAFETY TRAINING AND RWP TRAINING

The Federal Railroad Administration (FRA) requires railroads to provide Roadway Worker Protection
(RWP) training to any worker whose job duties include inspection, construction, maintenance, or repair
of track, bridges, roadway, signal and communication systems, roadway facilities, or maintenance
machinery on or near the track (FRA 49 CFR 214).

For further information go to the NCTD website: http://www.gonctd.com/working-around-the-rails

06.06 CONFLICT OF INTEREST

The Proposer awarded the Agreement may be/will be given tasks requiring it to assist NCTD with
procurement-related tasks such as preparation of scopes of work/specifications, product
recommendations, cost estimates (other than high/concept level estimates for determining project
feasibility), or evaluation criteria to be used in a future procurement. Proposer will be barred from
submitting a proposal or bid as a prime contractor or as a subcontractor that is part of the prime
contractor’s proposing team due to conflict of interest. At all times during the term of the Agreement,
Proposer shall immediately report to the NCTD’s Contract Officer, any actual or potential conflict of
interest it may have due to having an ownership interest of any kind in an entity that Proposer
recommends to NCTD for an expenditure of public funds.

Any contractor listed below has been associated with the development and/or the preparation of this RFP
and are provided for informational purposes only. This list is not intended to be relied on for purposes of
compliance with any conflict of interest rules or applicable laws or regulations affecting this RFP.
Proposer is solely responsible for due diligence in identifying and avoiding all potential conflicts of interest
related to contracting for and performing the services as required by this RFP and resulting Agreement.

e NONE

06.07 SOCIAL MEDIA

Contractor is prohibited from using any social media to reference any ongoing proposal or solicitation
process without NCTD’s express written permission. Please see the terms of the Agreement as provided
in the Agreement for any additional requirements or obligations

06.08 PUBLIC RECORDS ACT/CONFIDENTIALITY OF PROPOSALS

Access to government record is governed by the laws of the State of California under the California Public
Records Act (Gov. Code 6250, et seq.) [Act]. Proposal price forms submitted to NCTD in response to this
RFP are public records and may, therefore, be disclosed in accordance with the California Public Records
Act. Requests for records or debriefing from NCTD related to proposals submitted or evaluations will not
be provided by NCTD until after this RFP is cancelled or an Agreement is fully executed, pursuant to
Government Code 86255 and Michaelis, Montanari & Johnson v. Superior Court, (2006) 38 Cal. 4th

1065.

Any proprietary information, trade secrets or confidential commercial and financial information that
Contractor believes should be exempted from disclosure shall be specifically identified and marked as
such. Blanket-type identification by designating whole pages or sections as containing proprietary
information, trade secrets or confidential commercial and financial information will not ensure
confidentiality.

The Contractor shall submit proprietary information, trade secrets or confidential commercial and financial
information, which Contractor believes should be exempted from disclosure, in a separate volume
specifically identified and marked as “Confidential”, or “Trade Secret”, or “Proprietary”, or a similar
designation.

NCTD will release proposal cost or price forms in response to a Public Records Act request subject to the
requirements of California Government Code 88 6250 et seq., so long as the proposal cost or price form
does not contain trade secrets as defined by the Civil Code. Proposal price forms submitted to NCTD are
public records and may, therefore, be disclosed in accordance with the California Public Records Act.

The Contractor agrees to indemnify and defend NCTD in the event NCTD withholds production of
Contractors records that Contractor has marked “Confidential”, or “Trade Secret”, or “Proprietary”, or
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similar designations, that are responsive to a Public Records Act request pursuant to California
Government Code section 6250. et seq. or a Freedom of Information Act request. See attached Public
Records Act Indemnification Certificate.

06.09 ASSIGNMENT AND SUBCONTRACTING

Nothing shall prevent the Proposer from employing independent associates and subcontractors as the
Proposer may deem appropriate to assist in the performance of the Agreement, however, Contractor shall
not assign, sublet, or transfer the Agreement or any rights under or interest in the Agreement without the
written consent of NCTD, which may be withheld for any reason.

Certain work may be purchased or contracted from an outside source under a subcontract, and the
Proposer shall assume full responsibility for all work and materials. NCTD reserves the right to approve
the use of any subcontractor and the Proposer must make a request in writing to use a subcontractor not
already named in the proposal or Agreement. Proposer shall provide a copy of any subcontract related to
this Agreement within ten calendar days of a request from NCTD. All subcontracts involving the Work
shall pass through all applicable provisions in this Agreement, including but not limited to federal
provisions and prevailing wage requirements that may be provided herein.

06.10 COMMENCEMENT OF AGREEMENT SERVICES:

1. Following the execution by both parties of Agreement Document and receipt of required insurance
certificates, the Proposer shall receive a Fully Executed Agreement (FEC) authorizing the
commencement of work in accordance with the Period of Performance as stated in the contract.
Commencement of work by Proposer before receipt of the FEC is at the sole risk and expense of the
Proposer who shall be fully liable for any damage or injury sustained by NCTD or third parties
resulting therefrom.

2. The Proposer shall begin work immediately upon receipt of the FEC and shall complete all of the
work as required.

06.11 ADDING PERSONNEL TO THE AGREEMENT

The Proposer shall identify key personnel assigned to be assigned Work under the Agreement in its
proposal. Such key personnel shall not be replaced or removed without approval by NCTD. Key personnel
shall be identified in the proposal for not only the Proposer but also all subcontractors. Addition of personnel
or subcontractors shall only be permitted with advance approval from NCTD in accordance with the process
described in the Agreement.

06.12 CONSULTING WORK REQUIRING A FINAL WRITTEN REPORT

In addition to any deliverables identified in the Scope of Work or elsewhere in the Agreement, if the
engagement results in a study or consulting work of any type that requires a final report to be submitted,
the Proposer will be required to provide an oral presentation of the contents of the final report to the
NCTD management team. Scheduling of such a presentation will be coordinated by the NCTD Project
Manager and is to occur within fifteen (15) calendar days from the date of the submittal of the final report
within the NCTD General Administration Office located in Oceanside, CA.

06.13 METHOD OF COMPENSATION

The method of payment shall be as described in the Agreement. If compensation is to be based on fixed
fees negotiation of those fees will be based on information in the Price Proposal.

END OF SECTION
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SECTION 07: SPECIAL CONDITIONS
FEDERAL TRANSIT ADMINISTRATION REQUIRED CLAUSES

It is the responsibility of the Contractor to ensure that all clauses applicable to the Work of the Agreement
are adhered to by the Contractor and its subcontractors when applicable.

Sec. Contract Clause APPLICABILITY TO TYPE OF PROCUREMENT
Professional Services/A&E

1 No Federal Government Obligation to Third Al
Parties by Use of a Disclaimer

2 Program Fraud and False or Fraudulent Al
Statements and Related Acts

3 Access to Records All

4 Federal Changes All

5 Civil Rights (EEO, Title VI & ADA) All

6 Disadvantaged Business Enterprises (DBE) and Al
Prompt Payment

7 Incorporation of FTA Terms All

8 Termination Provisions > 10K

9 Debarment and Suspension > 25K

10 Provisions for Resolution of Disputes, Breaches, > 100K
and Other Litigation

11 Lobbying > 100K

12 Clean Air > 100K

13 Clean Water > 100K

14 Fly America All

15 Energy Conservation All

16 Safe Operation of Motor Vehicles All

17 Privacy Act All

18 Notice of Legal Matters that Affect the Federal >$25,000
Government

19 Federal Tax Liability and Recent Felony All
Convictions

20 Promoting Free Speech and Religious Liberty All
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1. NO FEDERAL GOVERNMENT OBLIGATIONS TO THIRD PARTIES BY USE OF A DISCLAIMER

Applicability to Contracts: Applicable to all contracts.

Flow down Requirements: This section flows down to all levels to clarify, to all parties to the contract,
that the Federal Government does not have contractual liability to third parties, absent specific written
consent.

No Obligation by the Federal Government.

(1) NCTD and the Contractor acknowledge and agree that, notwithstanding any concurrence by the
Federal Government in or approval of the solicitation or award of the underlying contract, absent the
express written consent by the Federal Government, the Federal Government is not a party to this
contract and shall not be subject to any obligations or liabilities to NCTD, Contractor, or any other party
(whether or not a party to that contract) pertaining to any matter resulting from the underlying contract.
(2) The Contractor agrees to include the above clause in each subcontract financed in whole or in part
with Federal assistance provided by FTA. It is further agreed that the clause shall not be modified, except
to identify the subcontractor who will be subject to its provisions.

2. PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS AND RELATED ACTS
31 U.S.C. 3801 et seq.

49 CFR Part 31

18 U.S.C. 1001

49 U.S.C. 5307
Applicability to Contracts: These requirements are applicable to all contracts.
Flow down Requirements: These requirements flow down to Contractor and its subcontractors who
make, present, or submit covered claims and statements.
Program Fraud and False or Fraudulent Statements or Related Acts
(1) The Contractor acknowledges that the provisions of the Program Fraud Civil Remedies Act of 1986,
as amended, 31 U.S.C. 88 3801 et seq. and U.S. DOT regulations, "Program Fraud Civil Remedies," 49
C.F.R. Part 31, apply to its actions pertaining to this Project. Upon execution of the underlying contract,
the Contractor certifies the truthfulness and accuracy of any statement it has made, it makes, it may
make, or causes to be made, pertaining to the underlying contract or the FTA assisted project for which
this contract work is being performed. In addition to other penalties that may be applicable, the Contractor
further acknowledges that if it makes, or causes to be made, a false, fictitious, or fraudulent claim,
statement, submission, or certification, the Federal Government reserves the right to impose the penalties
of the Program Fraud Civil Remedies Act of 1986 on the Contractor to the extent the Federal Government
deems appropriate.
(2) The Contractor also acknowledges that if it makes, or causes to be made, a false, fictitious, or
fraudulent claim, statement, submission, or certification to the Federal Government under a contract
connected with a project that is financed in whole or in part with Federal assistance originally awarded by
FTA under the authority of 49 U.S.C. 8 5307, the Government reserves the right to impose the penalties
of 18 U.S.C. 8 1001 and 49 U.S.C. 8 5307(n)(1) on the Contractor, to the extent the Federal Government
deems appropriate.
(3) The Contractor agrees to include the above two (2) clauses in each subcontract financed in whole or
in part with Federal assistance provided by FTA. It is further agreed that the clauses shall not be
modified, except to identify the subcontractor who will be subject to the provisions.

3. ACCESS TO RECORDS

49 U.S.C. 5325

18 CFR 18.36(i)

49 CFR 633.17
Applicability to Contracts: Reference Chart "Requirements for Access to Records and Reports by Type
of Contracts", Item 6 of this Section.
Flow down Requirements FTA does not require the inclusion of these requirements in subcontracts.
Access to Records - The following access to records requirements apply to this contract:
(1) The Contractor agrees to provide NCTD, the FTA Administrator, the Comptroller General of the United
States or any of their authorized representatives access to any books, documents, papers and records of
the Contractor which are directly pertinent to this contract for the purposes of making audits,
examinations, excerpts and transcriptions. Contractor also agrees, pursuant to 49 C.F.R. 633.17 to
provide the FTA Administrator or their authorized representatives including any PMO Contractor access
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Contract Operational Turnkey Construction | Architectural | Acquisition | Professional
Characteristics Service Engineering | of Rolling Services
Contract Stock
Non State
Grantees
a. Contracts Yes? . Those Yes Yes Yes Yes
imposed
below SAT on non-
($100,000) Yes? state Yes Yes Yes Yes
b. Contracts
Grantee
above $100,000/
. : pass thru
Capital Projects to
Contractor

to Contractor's records and construction sites pertaining to a major capital project, defined at 49 U.S.C.
5302(a)1, which is receiving federal financial assistance through the programs described at 49 U.S.C.

5307, 5309 or 5311

(2) Where NCTD or a sub-grantee of NCTD in accordance with 49 U.S.C. 5325(a) enters into a contract
for a capital project or improvement (defined at 49 U.S.C. 5302(a) 1) through other than competitive
bidding, the Contractor shall make available records related to the contract to NCTD, the Secretary of
Transportation and the Comptroller General or any authorized officer or employee of any of them for the
purposes of conducting an audit and inspection.
(3) The Contractor agrees to permit any of the foregoing parties to reproduce by any means whatsoever
or to copy excerpts and transcriptions as reasonably needed.
(4) The Contractor agrees to maintain all books, records, accounts and reports required under this
contract for a period of not less than three (3) years after the date of termination or expiration of this
contract, except in the event of litigation or settlement of claims arising from the performance of this
contract, in which case Contractor agrees to maintain same until NCTD, the FTA Administrator, the
Comptroller General, or any of their duly authorized representatives, have disposed of all such litigation,
appeals, claims or exceptions related thereto. Reference 49 CFR 18.39(i) (11).
(5) FTA does not require the inclusion of these requirements in subcontracts.
(6) Requirements for Access to Records and Reports by Types of Contract
Sources of Authority: 118 CFR 18.36 (i)

FEDERAL CHANGES

Flow down Requirements: The Federal Changes requirement flows down appropriately to each

applicable changed requirement.
Federal Changes - Contractor shall at all times comply with all applicable FTA regulations, policies,

49 CFR Part 18
Applicability to Contracts: The Federal Changes requirement applies to all contracts.

procedures and directives, including without limitation those listed directly or by reference in the Master
Agreement between NCTD and FTA, as they may be amended or promulgated from time to time during
the term of this contract. Contractor's failure to so comply shall constitute a material breach of this

contract.

CIVIL RIGHTS (EEO, TITLE VI & ADA)
29 U.S.C. § 623,42 U.S.C. § 2000

42 U.S.C. §6102,42 U.S.C. § 12112

42 U.S.C. §12132,49 U.S.C. § 5332
29 CFR Part 1630, 41 CFR Parts 60 et seq.
See section entitled - “Civil Rights and Disadvantaged Business Enterprise Requirements,” of this

solicitation.
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DISADVANTAGED BUSINESS ENTERPRISES (DBE) AND PROMPT PAYMENT
49 CFR Part 26
Section 1101(b) of MAP-21 (23 U.S.C. § 101 note)
See section entitled “Civil Rights and Disadvantaged Business Enterprise Requirements” in this
solicitation and the section of the Agreement entitled “Prompt Payment”.

INCORPORATION OF FEDERAL TRANSIT ADMINISTRATION (FTA) TERMS

FTA Circular 4220.1F
Applicability to Contracts: The incorporation of FTA terms applies to all contracts and subcontracts at
every tier.
Flow Down Requirements The incorporation of FTA terms has unlimited flow down.
Incorporation of Federal Transit Administration (FTA) Terms - The preceding provisions include, in
part, certain Standard Terms and Conditions required by DOT, whether or not expressly set forth in the
preceding contract provisions. All contractual provisions required by DOT, as set forth in the most current
FTA Circular 4220, are hereby incorporated by reference. Anything to the contrary herein
notwithstanding, all FTA mandated terms shall be deemed to control in the event of a conflict with other
provisions contained in this Agreement. The Contractor shall not perform any act, fail to perform any act,
or refuse to comply with any NCTD requests which would cause NCTD to be in violation of the FTA terms
and conditions.

TERMINATION PROVISIONS
49 CFR Part 18
FTA Circular 4220.1F
See section entitled, “Termination,” in the Agreement.

DEBARMENT AND SUSPENSION

49 CFR 18

2 CFR 1200

2 CFR 180

Executive Orders 12549 and 12689
31U.S.C. 6101

Background and Applicability: In addition to the contracts covered under 2 CFR 180.220(b) of the
OMB guidance, this part applies to any contract, regardless of tier, that is awarded by Contractor, a
subcontractor, supplier, or its agent or representative in any transaction, if the contract is to be funded or
provided by the Department of Transportation under a covered non-procurement transaction and the
amount of the contract is expected to equal or exceed $25,000. This extends the coverage of the
Department of Transportation non-procurement suspension and debarment requirements to all lower tiers
of subcontracts under covered non-procurement transactions, as permitted under the OMB guidance at 2
CFR 180.220(c) (see optional lower-tier coverage in the figure in the appendix to 2 CFR part 180).This
government-wide regulation implements Executive Order 12549, Debarment and Suspension, Executive
Order 12689, Debarment and Suspension, and 31 U.S.C. 6101 note (Section 2455, Public Law 103-355,
108 Stat. 3327).
These provisions apply to all NCTD contracts and subcontracts at any level expected to equal or exceed
$25,000 as well as any contract or subcontract (at any level) for federally required auditing services.
These are contracts and subcontracts referred to in the regulation as “covered transactions.”
Grantees, contractors, and subcontractors (at any level) that enter into covered transactions are required
to verify that the entity (as well as its principals and affiliates) they propose to contract or subcontract with
is not excluded or disqualified. They do this by (a) Checking the Excluded Parties List System (EPLS),
(b) Collecting a certification from that person, or (¢) Adding a clause or condition to the contract or
subcontract.
Contractor or subcontractors who enter into covered transactions also must require the entities they
contract with to comply 2 CFR 180 and include this requirement in their own subsequent covered
transactions (i.e., the requirement flows down to subcontracts at all levels).
Flow down Requirements: These requirements flow down to Contractor and subcontractors at all levels.
Suspension and Debarment: This contract is a covered transaction for purposes of 49 CFR Part 18. As
such, the Contractor is required to verify that none of the Contractor, its principals, are excluded or
disqualified as defined under Executive Orders Nos. 12549 and 12689.
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The Contractor is required to comply with 2 CFR 1200 and must include the requirement to comply with 2
CFR 1200, Subpart C in any lower tier covered transaction it enters into.

By signing and submitting its bid or proposal, the Firm certifies as follows:

The certification in this clause is a material representation of fact relied upon by NCTD. If it is later
determined that the Firm knowingly rendered an erroneous certification, in addition to remedies available
to NCTD, the Federal Government may pursue available remedies, including but not limited to
suspension and/or debarment. The Firm agrees to comply with the requirements 2 CFR 180 while this
offer is valid and throughout the period of any contract that may arise from this offer. The Firm further
agrees to include a provision requiring such compliance in its lower tier covered transactions.

PROVISIONS FOR RESOLUTION OF DISPUTES, BREACHES, OR OTHER LITIGATION
49 CFR Part 18

FTA Circular 4220.1F
Applicability to Contracts: All contracts in excess of $100,000 shall contain provisions or conditions
that will allow for administrative, contractual, or legal remedies in instances where Contractor violates or
breaches contract terms and provide for such sanctions and penalties as may be appropriate. This may
include provisions for bonding, penalties for late or inadequate performance, retained earnings, liquidated
damages or other appropriate measures.
Flow Down Requirements: The Breaches and Dispute Resolutions requirements flow down to all tiers.
Disputes - Disputes arising in the performance of this Contract which are not resolved by agreement of
the parties shall be decided in writing by the authorized representative of NCTD. This decision shall be
final and conclusive unless within ten (10) days from the date of receipt of its copy, the Contractor mails
or otherwise furnishes a written appeal to the NCTD. In connection with any such appeal, the Contractor
shall be afforded an opportunity to be heard and to offer evidence in support of its position. The decision
of NCTD shall be binding upon the Contractor and the Contractor shall abide be the decision.
Performance During Dispute - Unless otherwise directed by NCTD, Contractor shall continue
performance under this Contract while matters in dispute are being resolved.
Claims for Damages - Should either party to the Contract suffer injury or damage to person or property
because of any act or omission of the party or of any of its employees, agents or others for whose acts he
is legally liable, a claim for damages therefore shall be made in writing to such other party within a
reasonable time after the first observance of such injury of damage.
Remedies - Unless this contract provides otherwise, all claims, counterclaims, disputes and other matters
in question between the NCTD and the Contractor arising out of or relating to this agreement or its breach
will be decided by arbitration if the parties mutually agree, or in a court of competent jurisdiction within the
State in which the NCTD is located.
Rights and Remedies - The duties and obligations imposed by the Contract Documents and the rights
and remedies available thereunder shall be in addition to and not a limitation of any duties, obligations,
rights and remedies otherwise imposed or available by law. No action or failure to act by NCTD or
Contractor shall constitute a waiver of any right or duty afforded any of them under the Contract, nor shall
any such action or failure to act constitute an approval of or acquiescence in any breach thereunder,
except as may be specifically agreed in writing.

LOBBYING

31 U.S.C. 1352

49 CFR Part 19

49 CFR Part 20
Applicability to Contracts: The Lobbying requirements apply to all contracts exceeding $100,000.
Flow Down Requirements The Lobbying requirements mandate the maximum flow down, pursuant to
Byrd Anti-Lobbying Amendment, 31 U.S.C. § 1352(b)(5) and 49 C.F.R. Part 19, Appendix A, Section 7.
Byrd Anti-Lobbying Amendment, 31 U.S.C. 1352, as amended by the Lobbying Disclosure Act of
1995, P.L. 104-65 [to be codified at 2 U.S.C. § 1601, et seq.] - Contractors who apply or bid for an
award of $100,000 or more shall file the certification required by 49 CFR part 20, "New Restrictions on
Lobbying." Each tier certifies to the tier above that it will not and has not used Federal appropriated funds
to pay any person or organization for influencing or attempting to influence an officer or employee of a
federal agency, a member of Congress, officer or employee of Congress, or an employee of a member of
Congress in connection with obtaining any Federal contract, grant or any other award covered by 31
U.S.C. 1352. Each tier certifies to the tier above that it will not and has not taken any action involving the
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Project or the Underlying Agreement for the Project, including any award, extension, or modification.
Each tier shall also disclose the name of any registrant under the Lobbying Disclosure Act of 1995 who
has made lobbying contacts on its behalf with non-Federal funds with respect to that Federal contract,
grant or award covered by 31 U.S.C. 1352. Such disclosures are forwarded from tier to tier up to NCTD.

CLEAN AIR
42 U.S.C. 7401 - 7601(q)
40 CFR 15.61
49 CFR Part 18
Applicability to Contracts: The Clean Air requirements apply to all contracts exceeding $100,000,
including indefinite quantities where the amount is expected to exceed $100,000 in any year.
Flow down Requirements: The Clean Air requirements flow down to all subcontracts which exceed
$100,000.
Clean Air - (1) The Contractor agrees to comply with all applicable standards, orders or regulations
issued pursuant to the Clean Air Act, as amended, 42 U.S.C. 88 7401 — 7601(q) et seq. The Contractor
agrees to report each violation to NCTD and understands and agrees that NCTD, in turn, report each
violation as required to assure notification to FTA and the appropriate EPA Regional Office.
(2) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000
financed in whole or in part with Federal assistance provided by FTA.

CLEAN WATER

33 U.S.C. 1251 - 1377
Applicability to Contracts: The Clean Water requirements apply to each contract and subcontract
which exceeds $100,000.
Flow down Requirements: The Clean Water Act requirements flow down to Contractor and its contracts
at every tier.
Clean Water - (a) The Contractor agrees to comply with all applicable standards, orders or regulations
issued pursuant to the Clean Water Act, as amended, 33 U.S.C. 1251 — 1377 et seq.
(b) The Contractor agrees to report each violation to NCTD and understands and agrees that NCTD will,
in turn, report each violation as required to assure notification to FTA and the appropriate EPA Regional
Office in compliance with the notice of violating facility provisions in section 508 of the Clean Water Act,
as amended, 33 U.S.C. 1368
(c) The Contractor agrees to protect underground sources of drinking water in compliance with the Safe
Drinking Water Act of 1974, as amended, 42 U.S.C. 300f — 300j-6.
(d) The Contractor also agrees to include these requirements in each subcontract exceeding $100,000

financed in whole or in part with Federal assistance provided by FTA.

FLY AMERICA
49 U.S.C. 840118

41 CFR Part 301-10.131 - 301-10.143
Applicability to Contracts: The Fly America requirements apply to the transportation of persons or
property, by air, between a place in the U.S. and a place outside the U.S., or between places outside the
U.S., when the FTA will participate in the costs of such air transportation. Transportation on a foreign air
carrier is permissible when provided by a foreign air carrier under a code share agreement when the
ticket identifies the U.S. air carrier's designator code and flight number. Transportation by a foreign air
carrier is also permissible if there is a bilateral or multilateral air transportation agreement to which the
U.S. Government and a foreign government are parties and which the Federal DOT has determined
meets the requirements of the Fly America Act.
Flow down Requirements: The Fly America requirements flow down from NCTD to Contractor, who is
responsible for ensuring that lower tier contractors are in compliance.
Fly America - The Contractor agrees to comply with 49 U.S.C. 40118 (the "Fly America" Act) in
accordance with the General Services Administration's regulations at 41 CFR Part 301-10.131 - 301-
10.143, which provide that recipients and sub-recipients of Federal funds and their contractors are
required to use U.S. Flag air carriers for U.S Government-financed international air travel and
transportation of their personal effects or property, to the extent such service is available, unless travel by
foreign air carrier is a matter of necessity, as defined by the Fly America Act. The Contractor shall submit,
if a foreign air carrier was used, an appropriate certification or memorandum adequately explaining why
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service by a U.S. flag air carrier was not available or why it was necessary to use a foreign air carrier and
shall, in any event, provide a certificate of compliance with the Fly America requirements. The Contractor
agrees to include the requirements of this section in all subcontracts that may involve international air
transportation.

15. ENERGY CONSERVATION
42 U.S.C. 6321 et seq.
49 CFR Part 622
Applicability to Contracts: The Energy Conservation requirements are applicable to all contracts.
Flow down Requirements: The Energy Conservation requirements extend to Contractor and its
contracts at every tier.
Energy Conservation - The Contractor agrees to comply with mandatory standards and policies relating
to energy efficiency which are contained in the State energy conservation plan issued in compliance with
the Energy Policy and Conservation Act. The Contractor agrees to perform an energy assessment for any
building constructed, reconstructed, or modified with FTA funds required under FTA regulations,
“Requirements for Energy Assessments,” 49 CFR part 622, subpart C.

16. SAFE OPERATION OF MOTOR VEHICLES

23 U.S.C. §402
U.S. DOT Order 3902.10

Applicability to Contracts: Applicable to all contracts.

Flow down Requirements: The Safe Operations of Motor Vehicles extends to Contractor and its contracts at
every tier and, sub-recipients and their sub-agreements at every tier.

Seat Belt Use.

The Contractor agrees to adopt and promote on-the-job seat belt use policies and programs for its employees
and other personnel that operate company-owned vehicles, company-rented vehicles, or personally operated
vehicles;

Distracted Driving, Including Text Messaging While Driving.

(i) Safety. The Contractor agrees to adopt and enforce workplace safety policies to decrease crashes caused
by distracted drivers, including policies to ban text messaging while using an electronic device supplied by an
employer, and driving a vehicle the driver owns or rents, a vehicle Contractor owns, leases, or rents, or a
privately-owned vehicle when on official business in connection with the Award, or when performing any work
for or on behalf of the Award,;

(i) Contractor Size. The Contractor agrees to conduct workplace safety initiatives in a manner commensurate
with its size, such as establishing new rules and programs to prohibit text messaging while driving, re-evaluating
the existing programs to prohibit text messaging while driving, and providing education, awareness, and other
outreach to employees about the safety risks associated with texting while driving.

17. PRIVACY ACT
5U.S.C. 552

Applicability to Contracts: When NCTD maintains files on drug and alcohol enforcement activities for
FTA, and those files are organized so that information could be retrieved by personal identifier, the
Privacy Act requirements apply to all contracts.
Flow down Requirements: The Federal Privacy Act requirements flow down to Contractor and its
contracts at every tier.
Contracts Involving Federal Privacy Act Requirements: The following requirements apply to the
Contractor and its employees that administer any system of records on behalf of the Federal Government
under any contract:
(1) The Contractor agrees to comply with, and assures the compliance of its employees with, the
information restrictions and other applicable requirements of the Privacy Act of 1974, 5 U.S.C. § 552a.
Among other things, the Contractor agrees to obtain the express consent of the Federal Government
before the Contractor or its employees operate a system of records on behalf of the Federal Government.
The Contractor understands that the requirements of the Privacy Act, including the civil and criminal
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penalties for violation of that Act, apply to those individuals involved, and that failure to comply with the
terms of the Privacy Act may result in termination of the underlying contract.

NOTICE OF LEGAL MATTERS
2 C.F.R. §8 180.220(b)-(c)

Applicability to Contracts: The Notice of Legal Matters requirements apply to all contracts covered under
2 C.F.R. 8180.220 and 1200.220 and the amount of the contract is expected to equal or exceed $25,000.

Flow down Reguirements: The Notice of Legal Matters requirements flow down to Contractor and its
contracts at every tier as permitted under OMB guidance at 2 C.F.R. 180.220(c).

If a current or prospective legal matter that may affect the Federal Government emerges, the Contractor
agrees to promptly notify the FTA Chief Counsel and FTA Regional Counsel for the Region in which the
Recipient is located. The Contractor must include a similar notification requirement in its subagreements at
every tier, for any agreement that is a “covered transaction” according to 2 C.F.R. 88 180.220 and 1200.220.

(1) The types of legal matters that require notification include, but are not limited to, a major dispute, breach,
default, litigation, or naming the Federal Government as a party to litigation or a legal disagreement in any
forum for any reason.

(2) Matters that may affect the Federal Government include, but are not limited to, the Federal
Government's interests in the Award, the accompanying Underlying Agreement, and any Amendments
thereto, or the Federal Government's administration or enforcement of federal laws, regulations, and
requirements.

(3) Additional Notice to U.S. DOT Inspector General. The Recipient must promptly notify the U.S. DOT
Inspector General in addition to the FTA Chief Counsel or Regional Counsel for the Region in which the
Recipient is located, if the Recipient has knowledge of potential fraud, waste, or abuse occurring on a
Project receiving assistance from FTA. The notification provision applies if a person has or may have
submitted a false claim under the False Claims Act, 31 U.S.C. § 3729, et seq., or has or may have
committed a criminal or civil violation of law pertaining to such matters as fraud, conflict of interest, bid
rigging, misappropriation or embezzlement, bribery, gratuity, or similar misconduct involving federal
assistance. This responsibility occurs whether the Project is subject to this Agreement or another
agreement between the Recipient and FTA, or an agreement involving a principal, officer, employee, agent,
or Third Party Participant of the Recipient. It also applies to subcontractors at any tier. Knowledge, as used
in this paragraph, includes, but is not limited to, knowledge of a criminal or civil investigation by a Federal,
state, or local law enforcement or other investigative agency, a criminal indictment or civil complaint, or
probable cause that could support a criminal indictment, or any other credible information in the possession
of the Recipient. In this paragraph, “promptly” means to refer information without delay and without change.
This notification provision applies to all divisions of the Recipient, including divisions tasked with law
enforcement or investigatory functions.

FEDERAL TAX LIABILITY AND RECENT FELONY CONVICTIONS

Applicability to Contracts: Applicable to all contracts.

Flow down Regquirements: The Federal Tax Liability and Recent Felony Convictions prohibition extends to

Contractor and its contracts at every tier and, sub-recipients and their sub-agreements at every tier.

(1) Transactions Prohibited.

(i) The Recipient agrees that, prior to entering into any Third Party Agreement with any private corporation,
partnership, trust, joint-stock company, sole proprietorship, or other business association, the Recipient will
obtain from the prospective Third Party Participant a certification that the Third Party Participant—

(A) Does not have any unpaid Federal tax liability that has been assessed, for which all judicial and
administrative remedies have been exhausted or have lapsed, and that is not being paid in a timely manner
pursuant to an agreement with the authority responsible for collecting the tax liability; and

(B) Was not convicted of the felony criminal violation under any Federal law within the preceding 24 months.
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(ii) If the prospective Third Party Participant cannot so certify, the Recipient agrees to refer the matter to FTA
and not to enter into any Third Party Agreement with the Third Party Participant without FTA’s written approval.

20. PROMOTING FREE SPEECH AND RELIGIOUS LIBERTY

Applicability to Contracts: Applicable to all contracts.

Flow down Requirements: These requirements have unlimited flow down.

Promoting Free Speech and Religious Liberty. The Consultant agrees to ensure that Federal funding is
expended in full accordance with the U.S. Constitution, Federal Law, and statutory and public policy
requirements: including, but not limited to, those protecting free speech, religious liberty, public welfare, the
environment, and prohibiting discrimination.

END OF SECTION
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SECTION 09: CIVIL RIGHTS AND DISADVANTAGED BUSINESS ENTERPRISE REQUIREMENTS
A. CIVIL RIGHTS

1. The Contractor will be required to comply with these applicable civil rights, nondiscrimination, and
equal employment opportunity laws and regulations:

i. 49 CFR Part 21, 49 CFR Part 25, 49 CFR Part 26, 49 CFR Part 27, 49 CFR Part 37, 49 CFR Part
38, 49 CFR Part 39, 20 U.S.C. 88 1681 — 1683 and 1685 — 1687, 21 U.S.C. § 1101,29 U.S.C. §
794, et seq., 42 U.S.C. § 290dd — 290dd-2, 42 U.S.C. § 2000d, 42 U.S.C. § 3601, 42 U.S.C. §
4541, 42 U.S.C. § 6101 — 6107, 42 U.S.C. § 12101, et seq., 42 U.S.C § 12132, 49 U.S.C § 5307
(c)(1)(D)(ii), 49 U.S.C § 5332, California Civil Code § 51, California Government Code § 11135

ii. 29 CFR Part 1630, 41 CFR Part 60, 29 U.S.C. § 623, 42 U.S.C. § 2000e, 42 U.S.C. § 12112,
California Government Code § 12900 - 12996

ii. 49 U.S.C. § 5325 (k).
iv. Fixing America’s Surface Transportation (FAST) Act, Public Law No: 114-94, as may be
amended.

2. The Civil Rights requirements flow down to all subcontractors and their subcontracts at every tier.

3. The following requirements apply to an Agreement awarded as a result of this solicitation:

i. Nondiscrimination - In accordance with U.S. Department of Transportation (DOT), Federal, and
State of California regulations 49 CFR Part 21, 49 CFR Part 25, 49 CFR Part 27, 49 CFR Part 37,
49 CFR Part 38, 49 CFR Part 39, the Rehabilitation Act of 1973, as amended, 20 U.S.C. §§ 1681
— 1683 and 1685 — 1687, 21 U.S.C. § 1101, 29 U.S.C. § 794, Title VI of the Civil Rights Act, as
amended, 42 U.S.C. § 290dd — 290dd-2, 42 U.S.C. § 2000d, section 303 of the Age
Discrimination Act of 1975, as amended, 42 U.S.C. § 3601, 42 U.S.C. § 4541, 42 U.S.C. § 6102,
42 U.S.C. § 6101 — 6107, section 202 of the Americans with Disabilities Act of 1990, 42 U.S.C. §
12101, 42 U.S.C. 8 12132, Federal transit law 49 U.S.C § 5307 (c)(1)(D)(ii), Federal transit law
49 U.S.C. § 5332, FTA Circular 4702.1, “Title VI Requirements and Guidelines for Federal Transit
Administration Recipients.”, DOT Order to Address Environmental Justice in Minority Populations
and Low-Income Populations, Executive Order No. 13166 and DOT Policy Guidance Concerning
Recipients’ Responsibilities to Limited English Proficiency (70 FR 74087, Dec. 14, 2005), the
Unruh Civil Rights Act, California Civil Code 8§ 51, and California Government Code § 11135, the
Contractor agrees that it will comply with the identified Federal and State of California laws and
regulations, pertaining to NCTD programs and activities, to ensure that no person will be denied
the benefits of, or otherwise be subjected to, discrimination (particularly in the level and quality of
transportation services and transportation-related benefits) on the bases of race, color, religion,
national origin, ancestry, sex, sexual orientation, gender identity, gender expression, age, marital
status, genetic information, medical condition, or disability. In addition, the Contractor agrees to
comply with applicable Federal implementing regulations, other implementing requirements that
DOT or FTA may issue, and any other applicable Federal and State of California statutes and/or
regulations that may be signed into law or promulgated.

ii. Equal Employment Opportunity - The following equal employment opportunity requirements apply
to an Agreement awarded as a result of this solicitation:

a. Race, Color, Ancestry, Marital Status, Medical Condition, Genetic Information, Religion,
National Origin, Sex, Sexual Orientation, Gender ldentity, Gender Expression - In accordance
with Title VII of the Civil Rights Act, as amended, 42 U.S.C. § 2000e, 49 U.S.C. § 5332, FTA
Circular 4704.1, “Equal Employment Program Guidelines for Grant Recipients”, and , the
Contractor agrees to comply with all applicable equal employment opportunity requirements
of U.S. Department of Labor (U.S. DOL) regulations, including "Office of Federal Contract
Compliance Programs, Equal Employment Opportunity, Department of Labor," 41 C.F.R.
Parts 60, et seq., (which implement Executive Order No. 11246, "Equal Employment
Opportunity," as amended by Executive Order No. 11375, "Amending Executive Order 11246
Relating to Equal Employment Opportunity,” 42 U.S.C. § 2000e note), Fair Employment and
Housing Act, California Government Code Sections 12900 - 12996 and with any applicable
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Federal statutes, executive orders, regulations, and Federal policies that may in the future
affect Proposer agrees to take affirmative action to ensure that applicants are employed, and
that employees are treated during employment, without regard to their race, color, ancestry,
religion, marital status, medical condition, genetic information, national origin, sex, sexual
orientation, gender identity, gender expression, or age. Such action shall include, but not be
limited to, the following: employment, upgrading, demotion or transfer, recruitment, or
recruitment advertising, layoff, or termination; rates of pay or other forms of compensation;
and selection for training, including apprenticeship. In addition, the Contractor agrees to
comply with any implementing requirements that DOT or FTA may issue, and any other
applicable Federal statutes that may be signed into law or Federal regulations that may be
promulgated.

b. Sex — The Contractor agrees to comply with all applicable requirements of Title I1X of the
Education Amendments of 1975, as amended, 20 U.S.C. § 1681, and 49 CFR part 25. In
addition, the Contractor agrees to comply with any implementing requirements that DOT or
FTA may issue.

c. Age - The Contractor agrees to comply with all applicable requirements of the Age
Discrimination Act of 1975, as amended, 42 U.S.C. § 6101, 45 CFR part 90, the Age
Discrimination in Employment Act, 29 U.S.C. 88 621-634, and Equal Employment
Opportunity Commission (EEOC) implementing regulations 29 CFR part 1625. In addition,
the Contractor agrees to comply with any implementing requirements that DOT or FTA may
issue.

d. Disabilities - The Contractor agrees to comply with Section 504 of the Rehabilitation Act of
1973, as amended, 29 U.S.C. § 794, Section 508 of the Rehabilitation Act of 1973, as
amended, 29 U.S.C. § 794(d), 36 CFR part 1194, the Americans with Disabilities Act of 1990,
as amended, 42 U.S.C. § 12101, 49 CFR parts 27, 37, 38, and 39, and FTA Circular 4710.1,
“Americans with Disabilities Act: Guidance”. In addition, the Contractor agrees to comply with
any implementing requirements that DOT or FTA may issue.

4. The Contractor agrees to include these requirements in each subcontract financed in whole or in part
with Federal assistance provided by FTA, modified only if necessary to identify the affected parties.

B. DISADVANTAGED BUSINESS ENTERPRISE (DBE)

1. NCTD encourages DBE participation in this solicitation. In order to qualify as a DBE, a contractor, or
a contractor’s subcontractor, must be certified as a DBE under 49 CFR Part 26. As a recipient of
Federal funds, NCTD must comply, and ensure that its contractor(s) comply with 49 CFR Part 26 and
Section 1101(b) of the Fixing America’s Surface Transportation Act (FAST Act).

2. DBE Requirements/DBE Obligation:

i. The Agreement to be awarded may be funded in part by the U.S. Department of Transportation
(DOT) FTA. As a condition of financial assistance Agreements between NCTD and the U.S. DOT,
NCTD has established a DBE Program and overall triennial DBE goal in accordance with Title 49
CFR, Part 26.

ii. The Agreement to be awarded may be funded in part by the U.S. DOT FTA. As a condition of
financial assistance Agreements between NCTD and the U.S. DOT, NCTD has established a
DBE Program and overall triennial DBE goal in accordance with Title 49 CFR, Part 26.

iii. Pursuant to DBE policy directives issued by the U.S. DOT in response to the Ninth Circuit U.S.
Court of Appeals decision in Western States Paving v. Washington State Department of
Transportation and the FTA’s Guidance (Docket No. FTA-2006-24063; dated March 23, 2006),
NCTD will utilize race-conscious and race-neutral measures to meet its overall DBE goals and
objectives. Contractors are encouraged to afford small businesses, including DBEs, an equitable
opportunity to compete for and perform on an Agreement resulting from this solicitation.
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The Contractor, and any of its subcontractors, are to ensure that DBE as defined in 49 CFR Part
26 have equal opportunities to participate in the performance of NCTD contracts. In this regard,
the Contractor shall take all necessary and reasonable steps in accordance with 49 CFR Part 26
to ensure that DBEs have the equal opportunities to compete for and are awarded contracts. The
Contractor shall not discriminate on the basis of race, color, national origin, or sex in the
performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR
Part 26 in the award and administration of this U.S. DOT-assisted contract. Each subcontract the
Contractor signs with a subcontractor must include the assurance in this paragraph (see 49 CFR
26.13(b)).

1101(b) of the FAST Act extends the Federal statutory requirement that FTA make available at
least 10 percent (10%) of its funding under that Act for contracts with small business concerns
owned and controlled by socially and economically disadvantaged people. NCTD and sub-
recipients (Contractor and its subcontractors) of FTA-funding assists FTA in meeting this national
goal. To receive FTA assistance, NCTD and sub-recipients (Contractor and its subcontractors) of
FTA-funding must comply with applicable requirements of DOT regulations 49 CFR Part 26,
“Participation by Disadvantaged Business Enterprises in Department of Transportation Financial
Assistance Programs”.

3. DBE Financial Institutions

The Contractor is to investigate the full extent of services offered by financial institutions owned
and controlled by socially and economically disadvantaged individuals in the community, to make
reasonable efforts to use these institutions, and to encourage subcontractors to make use of
these institutions also.

A list of Minority Owned Banks is on the Federal Reserve website at
http:/federalreserve.gov/releases/mob/current/default.htm. The Federal Reserve website is
updated periodically.

The Contractor is encouraged to use the services offered by banks in the community that are
owned and controlled by minorities or women when feasible and beneficial.

4. DBE Reporting and Certification

Monthly reporting requires the submittal of information in PlanetBids as described in the section
of this Agreement entitled “Prompt Payment. Failure to submit required information to PlanetBids
will result in delayed payment. Failure to submit required information on PlanetBids in a timely
manner may result in NCTD withholding up to $10,000 per invoice from Contractor.

Contractor must verify that subcontractors’ DBE certification is current at time of payment.
Certified Contractors can be found at the State of California web site: Caltrans - Disadvantaged
Business Enterprise System (dbesystem.com)

5. DBE Contract Assurance (49 CFR 26.13)

NCTD does not discriminate on the basis of race, color, national origin, or sex in the award and
performance of any U.S. DOT assisted contract or in the administration of its DBE Program or the
requirements of 49 CFR Part 26. NCTD takes all necessary and reasonable steps under 49 CFR
Part 26 to ensure nondiscrimination in the award and administration of U.S. DOT assisted
contracts. NCTD’s DBE Program as required by 49 CFR Part 26 and as approved by U.S. DOT
will be is incorporated by reference into the Agreement resulting from this solicitation.
The Contractor shall not discriminate on the basis of race, color, national origin, or sex in the
performance of this contract. The Contractor shall carry out applicable requirements of 49 CFR
part 26 in the award and administration of DOT-assisted contracts. Failure by the Contractor to
carry out these requirements is a material breach of this Agreement, which may result in the
termination of this Agreement or such other remedy as the recipient deems appropriate, which
may include, but is not limited to:

a. Withholding monthly progress payments;

b. Assessing sanctions;

c. Liquidated damages; and/or

d. Disqualifying the Contractor from future bidding/proposing as non-responsible.
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6. DBE Prompt Payment (49 CFR 26.29)

i. Failure to comply with these provisions or delay in payment without prior written approval from
NCTD will constitute noncompliance, which will result in appropriate administrative sanctions,
including, but not limited to a penalty of 2% of the amount due per month for every month that
payment is not made.

7. Termination and/or Substitution of DBE Subcontractors (49 CFR 26.53)

i. Termination and/or substitution of a DBE subcontractor must be done in accordance with NCTD’s
DBE Program and 49 CFR 26.53. Pursuant to 49 CFR 26.53(f)(1)(i) a prime contractor shall not
substitute or terminate a DBE subcontractor listed in the original bid without NCTD’s prior written
consent. NCTD will evaluate all requests in strict accordance with NCTD’s DBE Program, and all
applicable laws rules and regulations including 49 CFR 26.53(f)(1)(i) the Subletting and
Subcontracting Fair practices Act (Chapter 2 [commencing at Section 4100], Division 5, Title 1 of
the Public Contract Code of the State of California). Substitution or termination includes, but is
not limited to, instances in which a prime contractor seeks to perform work originally designated
for a DBE contractor with its own forces or those of an affiliate, a non-DBE firm, or with another
DBE firm.

8. Civil Rights Policy Statements

i. NCTD’s DBE Policy Statement for its FTA approved DBE program is located at the following
website: https://gonctd.com/about-nctd/accountability/

ii. NCTD’s Discrimination Complaint Procedures Policy Statement for its Title VI/Unruh program is
located at the following website: https://gonctd.com/accessibility/civil-rights/

iii. NCTD’s EEO Policy Statement for its EEO program is located at the following website:
https://gonctd.com/careers-nctd-north-county-transit-district/

END OF SECTION
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SECTION 10: SUBMISSION DOCUMENTS

The documents of this part of the RFP must be completed by each Proposer and submitted with the
proposal at time of submission. If all documents identified below are not submitted and/or are not
complete and executed, the proposal may be classified as non-responsive and may not be considered
further. Typed or electronic signatures will not be accepted.

The following check-off list is provided to assist in assuring a complete submission.

1. [ ] | PROPOSAL DECLARATION FORM

2. [] | CERTIFICATE OF EXCEPTIONS

3. [] | PROPOSER’S QUESTIONNAIRE FORM

4, [] | LIST OF SUBCONTRACTORS

5. [] | WORKER’S COMPENSATION CERTIFICATE

6. [] | CERTIFICATION OF RESTRICTIONS ON LOBBYING

7. [] | ELIGIBILITY CERTIFICATION

8. [] | CERTIFICATION OF PRIMARY PARTICIPANT REGARDING DEBARMENT,
SUSPENSION

9. [] | CERTIFICATION OF PRIMARY PARTICIPANT REGARDING DEBARMENT,
SUSPENSION - FOR EACH SUBCONTRACTOR

10. | [] | PUBLIC RECORDS ACT INDEMNIFICATION CERTIFICATE

11. | [] | EEO CERTIFICATE

12. | [] | FALSE CLAIMS CERTIFICATE

13. | [] | DISADVANTAGED BUSINESS ENTERPRISE INFORMATION — PRIME

14. | [] | DISADVANTAGED BUSINESS ENTERPRISE CERTIFICATION, IF APPLICABLE

15. | [] | DISADVANTAGED BUSINESS ENTERPRISE INFORMATION — FOR EACH
SUBCONTRACTOR (ATTACH COPY OF CERTIFICATION)

16. | [] | REFERENCE CHECK FORM (THREE (3) REFERENCE CHECK FORMS REQUIRED
FOR SUBMISSION)

17. | L] | NON-COLLUSION AFFIDAVIT

18. | [] | IRAN CONTRACTING ACT CERTIFICATION

19. | [] | PRICE PROPOSAL

20. |[] | DBE COMMITMENT FORM

21. |[] | DBE LETTERS OF COMMITMENT

22. | [] | DBE AND SMALL BUSINESS UTILIZATION PLAN

The following items shall be provided by the Contractor as indicated in NCTD’s Notice of Award
and are required prior to commencement of work and issuance of a Notice to Proceed.
1. | INSURANCE CERTIFICATES — REQUIRED FROM AWARDEE
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2. | VENDOR INFORMATION SHEET

*From Contractor who has never done business with NCTD -available from NCTD
Procurement and Contract Administration Division.
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PROPOSAL DECLARATION FORM

North County Transit District
810 Mission Avenue
Oceanside, CA 92054

Having carefully examined the Notice, Information for Proposers, and all parts of the RFP, the
undersigned proposes to provide the required services to NCTD according to the RFP requirements.
Bidder has reviewed the Protest Procedures located at: Protest-Procedures-Final-June-2022.pdf

(gonctd.com).

The undersigned declares that this offer is not made in the interest of or on behalf of any undisclosed
person, partnership, company, association, or sham; that the undersigned has not directly or indirectly
induced or solicited any other Proposer to put in a false or sham proposal and has not directly or indirectly
colluded or agreed with any Proposer or anyone else to put in a sham proposal or to refrain from submitting
a proposal; that the undersigned has not directly or indirectly sought by Agreement, communications or
conference with anyone to fix their prices or the prices of any other Proposer, or to fix any overhead, profit
or cost element of such price or of that of any other Proposer, or to secure any advantage against NCTD
or anyone interested in the proposed Agreement; that the only persons or parties interested in this proposal
as principals are those named herein; that all statements contained in this proposal are true; that the
undersigned has not directly or indirectly submitted their prices or any breakdown thereof, or the contents
thereof, or divulged information or data relative thereto, to any other person, partnership, corporation or
association except to such person or persons as have a direct financial interest in Proposer’s general
business.

The undersigned agrees to perform the Work exactly as described in the Agreement, unless otherwise
authorized after Agreement award by a written NCTD Supplemental Agreement, and that the Agreement
requirements will be completed as required by the RFP and confirms that the response to proposal is in
complete compliance with the requirements of the RFP document unless specific exceptions have been
submitted to NCTD within the timelines prescribed by the RFP.

Receipt is acknowledged of the following Addenda, number(s) (if none were received,
the Proposer is to state “none”.)

Official, legal name of Contractor or individual (Type or Print) offering the proposal:

Print Name: Title:

Signed by: Date:
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CERTIFICATION OF EXCEPTIONS

The Proposer hereby certifies that it takes no exception(s) to this RFP.

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:
Signed by: Date:
OR

The Proposer hereby certifies that it takes exception(s) to this RFP.

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:

If the Proposer does take exception(s) to any portion of the RFP or Agreement, the specific portion of the
RFP or the Agreement Document to which exception(s) is taken shall be identified and explained in a
redlined version of the Agreement and submitted with the proposal.
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PROPOSER’S QUESTIONNAIRE FORM

1. Legal Name of Proposer:
Address:
Contact Name:
Phone: Fax: Email:
Company DUNS #:

2. Name Proposer’s principal financial institution for financial responsibility reference:
Name of Bank:
Street Address:
City and State: Telephone:( ) -
Officer Familiar with Proposer’s Account:

3. The following are the names, titles, addresses, and phone numbers of all individuals, partners, joint
ventures, and/or corporate officers having a principal interest in this bid:

4. The date of any voluntary or involuntary bankruptcy judgments against any principal having an
interest in this bid are as follows:

5. In the past five years, has Bidder been a party to litigation alleging violation of a federal law, fraud, or
negligence in its work that could materially affect its ability to perform if it is awarded the Agreement? If
so, when, where, and what was the outcome?

6. Does Proposer represent that it has adequate financial resources and staff to perform the Scope of
Work (SOW) for this solicitation? No __ Yes Ifno, provide an explanation.

7. Does Proposer have any reason to believe it has actual or potential conflicts of interest related to
NCTD or that would interfere in any way with Proposer’s performance of the SOW or ability to provide
unbiased advice to NCTD for this solicitation?

__No ___ Yes Ifyes, provide an explanation.

8. Does Proposer have any unpaid Federal tax liability that has been assessed, for which all judicial and
administrative remedies have been exhausted or have lapsed, and that is not being paid in a timely
manner pursuant to an agreement with the authority responsible for collecting the tax liability?

___No __ Yes Ifyes, provide an explanation.
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9. Have any of Proposer’'s management or executive level personnel been convicted of a felony criminal
violation under any Federal law within the preceding 24 months?
No Yes If yes, provide an explanation.

10. Have any licenses Proposer will rely on for the Scope of Work lapsed or been revoked at any time in
the last five years?
No __ Yes Ifyes, provide an explanation.

11. All current and prior DBAs, alias, and/or fictitious business names for any principal having an
interest in this bid are as follows:

12. Has Proposer ever failed to complete any work awarded to it? If so, when, where and why?

13. In which state(s) is Proposer’s business registered with the applicable Secretary of State?

14. Is Proposer registered on SAM.gov? No _ Yes Ifno, register at www.SAM.gov.
The person signing this form agrees and confirms that he/she/they is authorized to sign it on behalf of
Proposer and all statements are true and correct as of the date signed. Typed signatures are not
permitted.

Print Name: Title:

Signed by: Date:
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LIST OF SUBCONTRACTORS FORM

Proposer shall complete all portions of the List of Subcontractors form attached hereto.

If Proposer fails to specify a subcontractor, it shall be deemed to have agreed that it is fully qualified to
perform that portion itself, and that it shall perform that portion itself.

No Proposer whose proposal is accepted shall (a) substitute any subcontractor, (b) permit any
subcontract to be voluntarily assigned or transferred or allow it to be performed by anyone other than the
original subcontractor listed in the original proposal, or (c) sublet or subcontract any portion of the work
without advance permission from NCTD.

RFP — 32561 Page 48 of 104



HI-RAIL TRACK GEOMETRY TESTING
LIST OF SUBCONTRACTORS

The Contractor shall not substitute any subcontractor, permit any subcontract to be voluntarily assigned or transferred, or allow it to be performed by anyone other
than the original subcontractor listed in the original proposal, or sublet/subcontract any portion of the work without the prior written permission of NCTD.

Total
Compensation
of Sub and % CUCP DBE
If Applicable, License of Total and/or DGS
Name of Sub- Number/Expiration Email Address and Phone Agreement Specific Description of Certified SB
contractor Date Address Number Amount Subcontracted Work Number
$
%
$
%
$
%
$

%

Use additional sheets as necessary.

The Proposer will not substitute any person, contractor, or corporate organization as subcontractor in place of the subcontractors designated in the original proposal
without the written consent of the NCTD Contract Officer.

Value of subcontract and percent of total contract must be presented at time of proposal submission.
Caltrans certified DBE Contractors can be found at the following website: https://californiaucp.dbesystem.com/

California Dept. of General Services (DGS) certified Small Business (SB) Contractors can be found at the following website:
https://caleprocure.ca.gov/pages/PublicSearch/supplier-search.aspx
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WORKERS’' COMPENSATION CERTIFICATE

| am aware of the provisions of Section 3700 of the Labor Code that require every employer to be insured
against liability for worker’'s compensation or to undertake self-insurance in accordance with the
provisions of the Labor Code and | will comply with such provisions before commencing the performance
of the Work of this Agreement.

Official, legal name of Contractor or individual (Type or Print) offering the proposal.

Print Name: Title:

Signed by: Date:
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CERTIFICATION OF RESTRICTIONS ON LOBBYING

I, hereby certify on behalf of

(Type name)
that:

(Name of company)

No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any
person for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in connection
with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan,
the entering into of any cooperative Agreement, and the extension, continuation, renewal, amendment, or
modification of any Federal contract, grant, loan, or cooperative Agreement.

If any funds other than Federal appropriated funds have been paid or will be paid to any person for
influencing or attempting to influence an officer or employee of any agency, a Member of Congress, an
officer or employee of Congress, or an employee of a Member of Congress in connection with this Federal
contract, grant, loan, or cooperative Agreement, the undersigned shall complete and submit Standard
Form-LLL, “Disclosure Form to Report Lobbying,” in accordance with its instructions.

The undersigned shall require that the language of this certification be included in the award documents for
all sub-awards at all tiers (including subcontractors, sub-grants, and contracts under grants, loans, and
cooperative Agreements) and that all sub-recipients shall certify and disclose accordingly. This certification
is a material representation of fact upon which reliance is placed when this transaction was made or entered
into. Submission of this certification is a prerequisite for making or entering into this transaction imposed
by section 1352, title 31, U.S. Code. Any person who fails to file the required certification shall be subject
to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.

Executed this day of , 20

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:
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ELIGIBILITY CERTIFICATION

XX Federally funded

If federally funded, the award of this Agreement is subject to a financial assistance contract between the
North San Diego County Transit Development Board and the U.S. Department of Transportation. Any
name appearing on the Comptroller General’s list of ineligible Offeror for federally-financed or assisted
contracts is not eligible for this contract.

If federally funded, the Firm shall certify the following:

| hereby certify that neither I, the Offeror, nor any officers or holders of a controlling interest are on the
U.S. Comptroller General's list of ineligible Offerors for federally-funded and assisted contracts. In the
event any of the above persons or parties become included on such a list during the performance of this
project, NCTD shall be promptly informed of this fact.

] Not federally funded

NCTD has determined that any name appearing on the Comptroller General’s list of ineligible Offeror for
federally-financed or assisted contracts is not eligible for this Agreement, regardless of the funding
source.

If not federally funded, Contractor shall certify the following:

| hereby certify that neither I, the Proposer, nor any officers or holders of a controlling interest are on the
U.S. Comptroller General’s list of ineligible offerors for federally-funded and assisted contracts. In the
event any of the above persons or parties become included on such a list during the performance of this
project, NCTD shall be promptly informed of this fact.

Official, legal name of Contractor or individual (Offeror) (Type or Print)

Print Name: Title:

Signed by: Date:
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CERTIFICATION OF PRIMARY PARTICIPANT REGARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS

Proposer certifies to the best of its knowledge and belief, that it and its principals:

. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded
from covered transactions by any Federal department or agency;

. Have not within a three (3) year period preceding this proposal been convicted of or had a civil judgment
rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting
to obtain, or performing a public (Federal, State or local) transaction or contract under a public (Federal,
State or local) transaction or contract under a public transaction; violation of Federal or State antitrust
statues or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records,
making false statements, or receiving stolen property;

. Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal,
State, or local) with commission of any of the offenses enumerated in paragraph (2) of this certification; and

. Have not within a three (3) year period preceding this application/proposal had one or more public
transactions (Federal, State or local) terminated for cause or default.

. The award of this Agreement is subject to a financial assistance contract between the NCTD and the U.S.
Department of Transportation. Any name appearing on the Comptroller General’s list of ineligible
Contractor for federally financed or assisted contracts is not eligible for this contract.

. The Contractor hereby certifies that neither it nor any of its officers or holders of a controlling interest are
on the U.S. Comptroller General’s list of ineligible contractors for federally funded and assisted contracts.
In the event any of the above persons or parties becomes included on such a list during the performance
of this project, NCTD shall be promptly informed of this fact.

If the Contractor is unable to certify to any of the statements in this certification it shall attach an
explanation to this certification.

CONTRACTOR CERTIFIES AND AFFIRMS THE TRUTHFULNESS AND ACCURACY OF THE
CONTENTS OF THE STATEMENTS SUBMITTED ON OR WITH THIS CERTIFICATION AND
UNDERSTANDS THAT THE PROVISIONS OF 31 U.S.C. SECTIONS 3801 ET SEQ. ARE APPLICABLE
THERETO.

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:
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CERTIFICATION OF PRIMARY PARTICIPANT REGARDING DEBARMENT, SUSPENSION, AND
OTHER RESPONSIBILITY MATTERS

TO BE COMPLETED BY EACH SUBCONTRACTOR (NOT THE PRIME CONTRACTOR)

Subcontractor certifies to the best of its knowledge and belief, that it and its principals:

. Are not presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded
from covered transactions by any Federal department or agency;

. Have not within a three (3) year period preceding this proposal been convicted of or had a civil judgment
rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting
to obtain, or performing a public (Federal, State or local) transaction or contract under a public (Federal,
State or local) transaction or contract under a public transaction; violation of Federal or State antitrust
statues or commission of embezzlement, theft, forgery, bribery, falsification or destruction of records,
making false statements, or receiving stolen property;

. Are not presently indicted for or otherwise criminally or civilly charged by a governmental entity (Federal,
State, or local) with commission of any of the offenses enumerated in paragraph (2) of this certification; and

. Have not within a three (3) year period preceding this application/proposal had one or more public
transactions (Federal, State, or local) terminated for cause or default.

. The award of this Agreement is subject to a financial assistance contract between the NCTD and the U.S.
Department of Transportation. Any name appearing on the Comptroller General’s list of ineligible
Contractor for federally financed or assisted contracts is not eligible for this contract.

. The Subcontractor hereby certifies that neither it nor any of its officers or holders of a controlling interest
are on the U.S. Comptroller General's list of ineligible Contractors for federally funded and assisted
contracts. In the event any of the above persons or parties becomes included on such a list during the
performance of this project, NCTD shall be promptly informed of this fact.

If subcontractor is unable to certify to any of the statements in this certification it shall attach an
explanation to this certification.

THE SUBCONTRACTOR CERTIFIES AND AFFIRMS THE TRUTHFULNESS AND ACCURACY OF THE
CONTENTS OF THE STATEMENTS SUBMITTED ON OR WITH THIS CERTIFICATION AND
UNDERSTANDS THAT THE PROVISIONS OF 31 U.S.C. SECTIONS 3801 ET SEQ. ARE APPLICABLE
THERETO.

Official, legal name of Subcontractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:

RFP — 32561 Page 54 of 104



HI-RAIL TRACK GEOMETRY TESTING
PUBLIC RECORDS ACT INDEMNIFICATION CERTIFICATE

The Proposer certifies that:

It will indemnify and defend NCTD in the event NCTD withholds production of any records submitted in
response to this IFB that are marked “Confidential”, “Trade Secret”, “Proprietary”, or similar designations,
in response to a Public Records Act request pursuant to California Government Code section 6250 or a
Freedom of Information Act request

Official, legal name of proposing Contractor or individual (Type or Print)

Print Name: Title:

Signed by: Date:
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EEO CERTIFICATE

The Contractor hereby certifies that its company has OR has not been found,
adjudicated, or determined to have violated any laws of Executive Orders relating to employment
discrimination or affirmative action including, but not limited to, Title VII of the Civil Rights Act of 1964, as
amended, (42 U.S.C. Sections 2000e et seq.); the Equal Pay Act (29 U.S.C. Section 206(d); Executive
Order 10925, 11114, or 11246; or the California Fair Employment and Housing Act (Government Code
12460 et seq.); by any Federal or California court or agency, including but not limited to the Equal
Employment Opportunity Commission, the Office of Federal Contract compliance Programs, and the
California Fair Employment and Housing Commission.

If yes, please explain the circumstance.

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:
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FALSE CLAIMS CERTIFICATE

PROPOSER’S CERTIFICATION OF COMPLIANCE
WITH
LAWS RELATING TO

FALSE CLAIMS

| hereby certify that if awarded the Agreement of which this certificate shall be made a part of, Contractor
will not violate any provisions of the False Claims Act or any other applicable federal or state laws and
regulations relating to the filing of false claims against a public agency, including laws and regulations
hereinafter enacted. | additionally certify that in the event it is determined that Contractor has violated the
False Claims Act that such violation shall be grounds for, among other things, debarment pursuant to the
policies established by Federal, State, or local law.

Official, legal name of proposing Contractor or individual (Type or Print)

Print Name: Title:

Signed by: Date:
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DISADVANTAGED BUSINESS ENTERPRISE (DBE)/ SMALL BUSINESS (SB)
PROGRAM INFORMATION
(TO BE COMPLETED BY THE PRIME CONTRACTOR)

This form must be completed by the Contractor submitting the proposal and for each subcontractor listed
in the “List of Subcontractors” Form. FAILURE TO SUBMIT A COMPLETED FORM FOR THE PRIME
AND ALL SUBCONTRACTORS MAY RESULT IN A NON-RESPONSIVE DETERMINATION.

Regardless of your DBE status, Section “A” must be completed, and the form signed and provided with
your bid/proposal:

A. Please provide the following information:
1. Name of Contractor:

2. Address:

3. Contact Name:

4. Phone: Fax: E-mail:

5. Type of Work Performed (list NAICS Codes if known):
6. Date business started (formed, incorporated, began operations, etc.): (MM/DD/YY)

7. Contractor’s gross receipts for last year* (check one):

[ Less than $1,000,000 [] $1,000,001 - $5,000,000 [ ] $5,000,001 - $10,000,000

[ ] $10,000,001 - $15,000,000 [ ] $15,000,001 - $23,980,000 [ ] $23,980,001 - $50,000,000
(] $23,980,001 - $50,000,000 [ ] $50,000,001 - $100,000,000 [ ] More than $100,000,000

* The Department of Transportation annually decides the amount of average annual gross
receipts a firm must have to be eligible to become a DBE. Currently, if your company in the
previous three fiscal years has had average annual gross receipts below $23,980,000, your
company may be eligible for DBE Certification.

8. Is your company a certified Disadvantaged Business Enterprise (DBE) and/or Small Business

(SB)? [ Yes [1No
a. Ifyes, check the applicable box and state the corresponding certification number:
[ ] DBE []sB

9. Do you want NCTD to provide your company with additional guidance on how to become DBE
or SB certified? [] Yes [] No

B. If you selected your business is a DBE and/or SB above, please attach the applicable
certification to this page.
NCTD accepts certification from only the agencies listed at:

https://dot.ca.gov/-/media/dot-media/programs/civil-rights/documents/dbe/cucp-roster-of-certifying-
agencies-1-2021-ally.pdf

Caltrans Certified DBE Contractors can be found at the following website:

https://californiaucp.dbesystem.com/

Certified California Dept. of General Services Small Business can be found at the following website:

https://caleprocure.ca.gov/pages/PublicSearch/supplier-search.aspx

Name:
Title:
Signature:
Date:
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DISADVANTAGED BUSINESS ENTERPRISE (DBE)/ SMALL BUSINESS (SB)
PROGRAM INFORMATION
(TOBE COMPLETED BY THE SUBCONTRACTOR)

This form must be completed by the Contractor submitting the proposal and for each subcontractor listed
in the “List of Subcontractors” Form. FAILURE TO SUBMIT A COMPLETED FORM FOR THE PRIME
AND ALL SUBCONTRACTORS MAY RESULT IN A NON-RESPONSIVE DETERMINATION.

Regardless of your DBE status, Section “A” must be completed, and the form signed and provided with
your bid/proposal:

A. Please provide the following information:
1. Name of Subcontractor:

2. Address:
3. Contact Name:
4. Phone: Fax: E-mail:

5. Type of Work Performed (list NAICS Codes if known):

6. Date business started (formed, incorporated, began operations, etc.): (MM/DD/YY)
7. Contractor’s gross receipts for last year* (check one):
[] Less than $1,000,000 [] $1,000,001 - $5,000,000 [ ] $5,000,001 - $10,000,000

(] $10,000,001 - $15,000,000 [ ] $15,000,001 - $23,980,000 [ ] $23,980,001 - $50,000,000
(] $23,980,001 - $50,000,000 [ ] $50,000,001 - $100,000,000 [ ] More than $100,000,000

* The Department of Transportation annually decides the amount of average annual gross
receipts a firm must have to be eligible to become a DBE. Currently, if your company in the
previous three fiscal years has had average annual gross receipts below $23,980,000, your
company may be eligible for DBE Certification.

8. Is your company a certified Disadvantaged Business Enterprise (DBE) and/or Small Business

(sB)? []Yes [1No
a. Ifyes, check the applicable box and state the corresponding certification number:
[ ] DBE []sB LIN/A

9. Do you want NCTD to provide your company with additional guidance on how to become DBE
or SB certified? [] Yes [] No

B. If you selected your business is a DBE and/or SB above, please attach the applicable
certification to this page.
NCTD accepts certification from only the agencies listed at:

https://dot.ca.gov/-/media/dot-media/programs/civil-rights/documents/dbe/cucp-roster-of-certifying-
agencies-1-2021-ally.pdf

Caltrans Certified DBE Contractors can be found at the following website:

https://californiaucp.dbesystem.com/

Certified California Dept. of General Services Small Business can be found at the following website:

https://caleprocure.ca.gov/pages/PublicSearch/supplier-search.aspx

Name:
Title:
Signature:
Date:
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HI-RAIL TRACK GEOMETRY TESTING
REFERENCE CHECK FORM — THREE (3) REFERENCES REQUIRED
RFP #

Name of Proposer (Contractor) being provided a reference:

Note: To be completed and signed by the person providing the reference.

CLIENT/CONTACT INFORMATION:

NAME OF COMPANY PROVIDING A REFERENCE:
REFERENCE’'S ADDRESS:

CONTACT NAME AND TITLE:

PHONE NUMBER: EMAIL:

1. Quality of Contractor’s work concerning no more than two (2) project examples:

2. Degree of Contractor’s cooperation with team (internal and external)

3. Project and deliverables on time and within Budget?

4. If change orders or amendments were issued on the projects above, what percent of work constituted
the amendments or change orders?

5. Were there any problems or delays with the projects that were influenced by the Contractor? If so,
please provide
examples.

6. Overall rating — “1 through 10 with 10 being the highest rating” with rationale as to rating
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7. Would you work with Contractor again? Yes/ No — rationale as to why

Please place a signature below. PLEASE DO NOT TYPE SIGNATURE.
Signed: Date:

Title:
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NON-COLLUSION AFFIDAVIT

The undersigned hereby declares:

| am the of (“Contractor”), the party making the foregoing
proposal.

The proposal is not made in the interest of, or on behalf of, any undisclosed person, partnership,
company, association, organization, or corporation. The proposal is genuine and not collusive or sham.
The Proposer has not directly or indirectly induced or solicited any other Proposer to put in a false or
sham proposal. The Proposer has not directly or indirectly colluded, conspired, connived, or agreed with
any Proposer or anyone else to put in a sham proposal, or to refrain from proposing. The Proposer has
not in any manner, directly or indirectly, sought by Agreement, communication, or conference with anyone
to fix the proposal price of the Proposer or any other Proposer, or to fix any overhead, profit, or cost
element of the proposal price, or of that of any other Proposer. All statements contained in the proposal
are true. The Proposer has not, directly or indirectly, submitted its proposal price or any breakdown
thereof, or the contents thereof, or divulged information or data relative thereto, to any corporation,
partnership, company association, organization, proposal depository, or to any member or agent thereof
to effectuate a collusive or sham proposal, and has not paid, and will not pay, any person or entity for
such purpose.

Any person executing this declaration on behalf of a Proposer that is a corporation, partnership, joint
venture, limited liability company, limited liability partnership, or any other entity, hereby represents that
they have full power to execute, and does execute, this declaration on behalf of the Proposer.

| declare under penalty of perjury under the laws of the State of California that the foregoing is true and
correct and that this declaration is executed on [date], at
[city], [state].

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:
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IRAN CONTRACTING ACT CERTIFICATION
(Public Contract Code Section 2200 et seq.)

As required by California Public Contract Code Section 2204, the Contractor certifies subject to penalty
for perjury that the option checked below relating to the Contractor’s status in regard to the Iran
Contracting Act of 2010 (Public Contract Code Section 2200 et seq.) is true and correct:

[ ] The Contractor is not:

0] Identified on the current list of persons and entities engaging in
investment activities in Iran prepared by the California Department
of General Services in accordance with subdivision (b) of Public
Contract Code Section 2203; or

(i) A financial institution that extends, for 45 days or more, credit in the
amount of $20,000,000 or more to any other person or entity
identified on the current list of persons and entities engaging in
investment activities in Iran prepared by the California Department
of General Services in accordance with subdivision (b) of Public
Contract Code Section 2203, if that person or entity uses or will use
the credit to provide goods or services in the energy sector in Iran.

[] NCTD has exempted the Contractor from the requirements of the Iran Contracting Act of 2010 after

making a public finding that, absent the exemption, NCTD will be unable to obtain the goods and/or
services to be provided pursuant to the Contract.

[] The amount of the Agreement payable to the Contractor for the Project does not exceed $1,000,000.

Official, legal name of Contractor or individual (Type or Print) offering the proposal

Print Name: Title:

Signed by: Date:

Note: In accordance with Public Contract Code Section 2205, false certification of this form shall be
reported to the California Attorney General and may result in civil penalties equal to the greater of
$250,000 or twice the Agreement amount, termination of the Agreement and/or ineligibility to bid or
propose on contracts for three years.
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NOTICE REGARDING DISADVANTAGED BUSINESS ENTERPRISES
REQUIREMENTS AND INSTRUCTIONS

NCTD has established a DBE goal for this Agreement of 0%.

l. DBE PARTICIPATION GENERAL INFORMATION
In conformance with 49 CFR 26, NCTD is required to implement a minority-conscious component for its
DBE program. The minority-conscious goal established by NCTD for the Agreement, or if applicable, each
contract Task Order, will be based on an analysis of available subcontracting opportunities and the
availability of DBEs within the NCTD market area. In the event of any conflicts or inconsistencies between
the CFR and the NCTD DBE Program with respect to DOT-assisted contracts, the CFR shall prevail.
Itis NCTD policy to provide disadvantaged, minority, and women-owned business enterprises, as defined
in 49 CFR 26, an equitable opportunity to participate in all contracting opportunities. NCTD has entered
into agreements with FTA, FHWA, and FRA regarding its DBE programs, which include minority and
women-owned business enterprises. NCTD is required to administer contracts, contractor selection, and
all related procurement activities without regard to race, color, religion, disability, political beliefs, age,
national origin, gender, sexual orientation, veteran status, or cultural background. Accordingly, no firm or
individual shall be denied the opportunity to compete for NCTD contracts by reasons so stated or implied.
DBEs and other small businesses are strongly encouraged to participate in the performance of
agreements financed in whole or in part with federal funds (See 49 CFR 26, “Participation by DBESs in
DOT Financial Assistance Programs”).

Contractor should ensure that DBEs and other small businesses have the opportunity to participate in the
performance of the work that is the subject of this Agreement and should take all necessary and
reasonable steps for this assurance.

Contractor is encouraged to use services offered by financial institutions owned and controlled by DBEs.
For more information, including a list of Minority Owned Banks, visit the United States Department of
Treasury’s Financial Management Service’s website at www.fms.treas.gov/mbdp/index.html. Please be
advised that the utilization of Minority Owned Banks is encouraged but will not be counted as participation
toward achievement of a DBE goal.

The Agreement is subject to 49 CFR 26.13(b) which states:
“The contractor [Contractor], subrecipient, or subcontractor shall not discriminate on the basis of race,
color, national origin, or sex in the performance of this contract. The contractor shall carry out applicable
requirements of 49 CFR 26 in the award and administration of DOT-assisted contracts. Failure by the
contractor [Contractor or subcontractor] to carry out these requirements is a material breach of this
contract [Agreement], which may result in the termination of this contract or such other remedy as the
recipient deems appropriate, which may include, but is not limited to:

e Withholding monthly progress payments

e Assessing sanctions

e Liquidated damages

e Disqualifying the contractor from future bidding as non-responsible.”

Information regarding the NCTD DBE can be found at: Doing Business With NCTD | NCTD - North
County Transit District (gonctd.com)

A DBE must be a small business firm defined pursuant to 13 CFR 121 and be certified through the
California Unified Certification Program (CUCP). Please note that DBE goals must be met using firms
certified as DBE by the state of California. SBE, Women-Owned Business Enterprise, Veteran-owned,
and Minority Business Enterprise certifications are not equivalent to DBE certification.

A certified DBE may participate as a prime contractor, subcontractor, joint venture partner, as a vendor of
material or supplies, or as a trucking company.

Unless Contractor has entered into a joint venture with a DBE, Contractor will be required to document at
least one of the following:

e Contractor is a DBE and will meet the DBE goal by performing work with its own forces.
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e Contractor will meet the goal through work performed by DBE subcontractors, suppliers, or
trucking companies.
e Contractor made adequate Good Faith Efforts (GFE) to meet the goal.

A DBE joint venture partner must be responsible for specific items of work or clearly defined portions
thereof. Responsibility means actually performing, managing, and supervising the work with its own
forces. A DBE joint venture partner must share in the capital contribution, control, management, risks,
and profits of the joint venture commensurate with its ownership interest.

A DBE must perform a commercially useful function pursuant to 49 CFR 26.55, that is, a DBE firm must
be responsible for the execution of a distinct element of the work and must carry out its responsibility by
actually performing, managing, and supervising the work.

Contractor shall list only one subcontractor for each category of work described in its proposal or bid. All
DBE subcontractors should be listed in the Price Proposal or bid and list of subcontractors (Subcontractor
List). If Contractor is a certified DBE and is eligible to claim all of the work in the Agreement or an
applicable Task Order, its participation will count as DBE participation except that portion of the work to
be performed by non-DBE subcontractors. Contractor shall include in each subcontract the Contractor
signs with a subcontractor, language providing for the use of appropriate alternative dispute resolution
mechanisms to resolve payment disputes.

NCTD reserves the right to withhold payment to the Contractor in an amount up to $10,000 in order to
enforce the DBE provisions of the Agreement or to use other remedies described in this Agreement.
NCTD is not obligated, however, to make such a deduction or to provide notice thereof. Payment of any
withheld funds shall not be made on the Agreement, or if applicable, Task Order, until such time as
Contractor submits sufficient documentation demonstrating achievement of the commitment or until such
time as the commitment is modified or waived by NCTD or a sanction amount is agreed to by the parties.
Contractor shall include the provisions in this subsection in each subcontract it signs with a
subcontractor.

NCTD also may conduct post-award monitoring of Contractor's compliance with the DBE provisions of the
Agreement. For example, NCTD may ask to review Contractor’s subcontracts to ensure that DBEs have
done the work for which credit was claimed. Contractor shall cooperate with NCTD requests for
assistance with post-award monitoring. Failure by the Contractor to cooperate may be considered a
material breach of this Agreement, which may result in the termination of this Agreement or such other
remedy as NCTD deems appropriate.

Failure to meet a DBE Commitment due to unilateral decisions by Contractor will be considered a material
breach of contract. Contractor must communicate with NCTD promptly if it believes changes in work
approved by NCTD merit modification of the commitment. Contractor shall notify the NCTD Project
Manager in Contractor’'s monthly project status reports of any anticipated problems with Contractor
meeting its commitment.

Il. RESOURCES

NCTD participates as a Non-Certifying Member in the CUCP. The CUCP database includes the certified
DBEs from all certifying agencies patrticipating in the CUCP. If you believe a firm is certified that cannot be
located on the database, please contact the Caltrans Office of Certification at (916) 324-1700 for
assistance.
Access the CUCP database from the Department of Transportation, Civil Rights, Business Enterprise
Program website at: https://dot.ca.gov/programs/civil-rights/dbe-search

e Click on Access the DBE Query Form

e Click on Start DBE Firms Query

e Searches can be performed by one or more criteria

e Follow instructions on the screen
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M. DBE DIRECTORY
If you do not have Internet access, Caltrans also publishes a directory of certified DBE firms
extracted from the online database. A copy of the directory of certified DBEs may be ordered by
calling (916) 263-0822 or by writing to:
California Department of Transportation
Publication Distribution Unit
1900 Royal Oaks Drive
Sacramento, CA 95815-3800

Iv. DBE CREDITING PROVISIONS
Materials or supplies purchased from DBE count towards DBE credit under the following conditions:

o |f the materials or supplies are obtained from a DBE Manufacturer, count 100 percent of the
cost of the materials or supplies. A DBE Manufacturer is a firm that operates or maintains a
factory, or establishment that produces on the premises the materials, supplies, articles, or
equipment required under the Agreement and of the general character described by the
specifications.

o If the materials or supplies purchased from a DBE Regular Dealer, count 60 percent of the
cost of the materials or supplies. A DBE Regular Dealer is a firm that owns, operates or maintains
a store, warehouse, or other establishment in which the materials, supplies, articles or equipment
of the general character described by the specifications and required under the Agreement, or if
applicable, Task Order, are bought, kept in stock, and regularly sold or leased to the public in the
usual course of business. To be a DBE Regular Dealer, the firm must be an established, regular
business that engages, as its principal business and under its own name, in the purchase and
sale or lease of the products in question. A person may be a DBE Regular Dealer in such bulk
items as petroleum products, steel, cement, gravel, stone, or asphalt without owning, operating or
maintaining a place of business provided in this section.

o If a dealer both owns and operates distribution equipment needed for the Work, any
supplementing of Regular Dealers’ own distribution equipment shall be, by a long-term lease
agreement and not on an ad hoc or agreement-by-agreement basis. Packagers, brokers,
Manufacturers’ representatives, or other persons who arrange or expedite transactions are not
DBE Regular Dealers within the meaning of this section.

e Materials or supplies purchased from a DBE, which is neither a Manufacturer nor a Regular
Dealer, will be limited to the entire amount of fees or commissions charged for assistance in the
procurement of the materials and supplies, or fees or transportation charges for the delivery of
materials or supplies required for the Work, provided the fees are reasonable and not excessive
as compared with fees charged for similar services.

For DBE trucking companies: credit for DBE will count towards DBE credit under the following conditions:

e The DBE must be responsible for the management and supervision of the entire trucking
operation for which it is responsible under the Agreement, or if applicable, Task Order, and there
cannot be a contrived arrangement for the purpose of meeting the DBE goal.

e The DBE must itself own and operate at least one fully licensed, insured, and operational
truck used on the Agreement.

e The DBE receives credit for the total value of the transportation services it provides on the
Agreement, or if applicable, Task Order, using trucks it owns, insures, and operates using drivers
it employs.

e The DBE may lease trucks from another DBE firm including an owner-operator who is
certified as a DBE. A DBE who leases trucks from another DBE receives credit for the total value
of the transportation services the lessee DBE provides on the Agreement, or if applicable, Task
Order.

e The DBE may also lease trucks from a non-DBE firm, including an owner-operator. A DBE
who leases trucks from a non-DBE is entitled to credit only for the fee or commission it receives
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as a result of the lease arrangement. A DBE does not receive credit for the total value of the
transportation services provided by the lessee, since these services are not provided by the DBE.
If Contractor chooses this approach to meet a NCTD goal, it must notify NCTD in advance and
obtain concurrence from NCTD since NCTD will be required to obtain written consent from the
appropriate DOT operating administration.

e For the purposes of this Section, a lease must indicate that the DBE has exclusive use and
control over the truck. This does not preclude the leased truck from working for others during the
term of the lease with the consent of the DBE, as long as the lease gives the DBE absolute
priority for use of the leased truck. Leased trucks must display the name and identification
number of the DBE.

V. DBE CERTIFICATION
NCTD will accept DBE certification from the certifying member agencies, which certify eligibility of DBEs
in accordance with 49 CFR 26, under the CUCP or another state’s certification program pursuant to the
interstate certification process described in 49 CFR 26.85. Listings of certifying member agencies are
available in the Caltrans Office of Civil Rights website at: https://dot.ca.gov/programs/civil-rights/dbe-
search. A firm that is certified DBE by another state at the time of proposal submission, must be certified
as DBE by the state of California by the time of execution of the Agreement, or if applicable, Task Order.

The CUCP database includes the DBEs certified from all certifying agencies participating in the CUCP. If
Contractor is looking for a certified DBE firm or wants to be sure the firm it plans to subcontract with is
certified, Contractor may perform a query in the CUCP database by going to:
https://dot.ca.gov/programs/civil-rights/dbe-search. If Contractor believes a firm is certified that cannot be
located on the database, it may contact the Caltrans Office of Civil Rights Certification Unit at (916) 324-
1700 for assistance.

If a DBE subcontractor is decertified during the term of the Agreement, or if applicable, Task Order, the
decertified subcontractor shall notify the Contractor in writing with the date of decertification. If a
subcontractor becomes a certified DBE during the term of the Agreement, the subcontractor shall notify
the Contractor in writing with the date of certification. The Contractor shall furnish the written
documentation to NCTD. A DBE Certification Status Change Form indicating the DBE’s existing
certification status, shall be signed and certified correct by Contractor and shall be furnished to NCTD
within 90 days from the change in certification status.

VI. COMMERCIALLY USEFUL FUNCTION STANDARDS
To be credited, a DBE must perform a commercially useful function in and be utilized for work in the North
American Industry Classification System (NAICS) code for which they are CUCP certified. A DBE
performs a commercially useful function when it is responsible for execution of the work of the Agreement
and is carrying out its responsibilities by actually performing, managing, and supervising the work
involved. To perform a commercially useful function, the DBE must also be responsible, with respect to
materials and supplies used on the Agreement, or if applicable, Task Order, for negotiating price,
determining quality and quantity, ordering the material, and installing (where applicable) and paying for
the material itself. To determine whether a DBE is performing a commercially useful function, NCTD will
evaluate the amount of work subcontracted, industry practices, whether the amount the firm is to be paid
under the Agreement, or if applicable, Task Order, is commensurate with the work it is actually performed
and the DBE credit claimed for its performance of the work, and other relevant factors.

A DBE does not perform a commercially useful function if its role is limited to that of an extra participant in
a transaction, contract, or project through which funds are passed in order to obtain the appearance of
DBE participation. In determining whether a DBE is such an extra participant, NCTD must examine similar
transactions, particularly those in which DBEs do not participate. If a DBE does not perform or exercise
responsibility for at least 30 percent of the total cost of its contract with its own work force, or the DBE
subcontracts a greater portion of the work of a contract than would be expected on the basis of nhormal
industry practice for the type of work involved, NCTD will presume that it is not performing a commercially
useful function. When a DBE is presumed not to be performing a commercially useful function as
provided in the previous paragraph, the DBE may present evidence to rebut this presumption. NCTD may
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determine that the firm is performing a commercially useful function given the type of work involved and
normal industry practices.

VII. DBE “FRONTS” AND FRAUDS

Only legitimate DBEs are eligible to participate in any federally funded contract. Therefore, Contractor is
cautioned against knowingly and willingly using “fronts” or doing business with DBEs in a manner, which
could compromise the DBE's continued eligibility and DBE participation credit. The use of “fronts” and
“pass through” subcontracts to non-disadvantaged firms constitute criminal violations. Further, any
indication of fraud, waste, abuse, or mismanagement of federal funds should be immediately reported to
the Office of Inspector General, United States DOT toll free hotline at (800) 424-9071.

VIII. SUBSTITUTION

DBEs must perform work or supply materials as listed in the Proposer DBE Commitment form and as
shown in the Exhibit entitled “Contractor Contract DBE Commitment Information”. Contractor shall not
terminate a DBE listed subcontractor for convenience and perform the work with its own forces or obtain
materials from other sources without prior written authorization from NCTD.

NCTD will grant authorization to substitute other forces or sources of materials if Contractor submits a
request to NCTD that establishes any of the following justifications:
o Listed DBE fails or refuses to execute a written contract based on plans and specifications for
the Work.
e Contractor stipulates that a bond is a condition of executing the subcontract and the listed
DBE fails to meet the bond requirements.
e Work requires a license and listed DBE does not have a valid license.
Listed DBE fails or refuses to perform the work or furnish the listed materials.
Listed DBE's work is unsatisfactory and not in compliance with its contract.
Listed DBE delays or disrupts the progress of the work.
e Listed DBE becomes bankrupt or insolvent.

Contractor will need to follow the procedures below to substitute DBE subcontractors so that the DBE
commitment can be met.

Before requesting permission from NCTD for a substitution, Contractor must give notice in writing to the
DBE subcontractor, with a copy to the NCTD Disadvantaged Business Enterprise Liaison Officer
(DBELQ), of its intent to request to terminate and/or substitute the DBE subcontractor. The notice sent to
the DBE subcontractor must include the reason the Contractor is requesting the substitution.

Contractor must give the DBE subcontractor five days to respond to Contractor’s notice. The DBE’s
response should advise the Contractor of the reasons, if any, why it objects to the proposed termination
of its subcontract. The response should include information regarding why the substitution should not be
approved. Contractor shall provide the NCTD DBELO with a copy of the DBE subcontractor’s response, if
any, when submitting its request for substitution.

The proposed new subcontractor must be certified to perform a commercially useful function for one or
more of the types of work in the scope of work. NCTD can assist with locating DBE firms.

Contractor must check the CUCP database to ensure the proposed firm is DBE certified for the
associated categories and types of work (identified by the NAICS codes) in the scope of work.

If, even after seeking assistance from NCTD in locating DBE firms, Contractor cannot locate DBE firms
that are ready, willing and able to do the work, Contractor shall provide NCTD or its designee with GFE
documentation regarding its efforts for the NCTD contract file that will justify waiver of all or a portion of
the DBE goal/commitment. NCTD or a designee will review and determine if Contractor’s submitted GFE
documentation is adequate. Contractor shall provide NCTD with the qualifications and fee information
that was used for selection.
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IX. DBE REPORTING
If Contractor or any of its subcontractors, suppliers, or trucking companies are DBE-certified, Contractor
must either have completed a DBE Commitment Form and submitted it with its proposal or bid, or if this
Agreement is awarded without a competitive procurement, Contractor must execute the DBE
Commitment Form at the time it executes the Agreement. Contractor shall report subcontractor payment
details for any DBE subcontractor or supplier to NCTD using PlanetBids by the 15th of each month.
Subcontractors with lower tier DBE subcontractors shall report payment details to NCTD using PlanetBids
within 15 days from the date payment is received from Contractor or higher tier subcontractor. Contractor
is responsible for ensuring subcontractors are verifying payments through PlanetBids on a timely basis
and shall promptly notify delinquent subcontractors to verify payments. In addition, Contractor shall be
required to submit a document entitled “Final Utilization Report” (“the FUR") within 90 days after the date
all Work is completed.
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DBE COMMITMENT FORM

Used to show commitment at time of Agreement, or if applicable, Task Order, execution. All information
on this form must be typed, excluding signatures.

1. Local Agency: NCTD 2. Agreement or Task Order DBE Goal %:
3. Project Description:

4. Project Location:

\ . 6. Prime is .
5. Contractor's Name: Certified DBE: [ ] 7. Total Award Amount:
8. Total Dollar Amount for ALL Subcontractors: 9. Total Numbe'r of ALL
Subcontractors:
11. DBE 13. DBE
10. Description of Work, Service, or Certification Dollar
Materials Supplied Number 12. DBE Contact Information Amount
NCTD to Complete this Section 14. TOTAL DOLLAR AMOUNT OF s
20. NCTD Contract Number: CLAIMED DBE PARTICIPATION
21. Federal-Aid Project
Number: 15. TOTAL PERCENT OF CLAIMED o
. ) DBE PARTICIPATION ON 0
22. Contract Execution Date: IAGREEMENT
NCTD certifies that all DBE certifications are valid and
information on this form is complete and accurate. IMPORTANT: Identify all DBE firms being claimed
for credit, regardless of tier. Written confirmation of
each listed DBE is required.
23. NCTD Representative's Signature  24. Date 15. Preparer's Signature 16. Date
25. NCTD Representative's Name 26. Phone 17. Preparer's Name 18. Phone
27. NCTD Representative's Title 19. Preparer's Title
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INSTRUCTIONS — DBE COMMITMENT FORM

CONTRACTOR SECTION
. Local Agency — NCTD name entered as agency that is funding the Agreement or Task Order.
. Contract DBE Goal - Enter the contract or Task Order DBE goal percentage set by NCTD.
. Project Description - Enter the project description.
. Project Location - Enter the project location.
. Contractor’'s Name - Enter the Contractor’s firm name.
. Prime Certified DBE - Check box if prime Contractor is a certified DBE.
. Total Contract Award Amount - Enter the total Agreement or Task Order award dollar amount for the
prime Contractor.
8. Total Dollar Amount for ALL Subcontractors — Enter the total dollar amount for all subcontracted
Contractors. SUM = (DBEs + all Non-DBES). Do not include the prime Contractor information in this
count.
9. Total number of ALL subcontractors — Enter the total number of all subcontracted Contractors. SUM =
(DBEs + all Non-DBES). Do not include the prime Contractor information in this count.
10. Description of Work, Services, or Materials Supplied - Enter description of work, services, or materials
to be provided. Indicate all work to be performed by DBEs including work performed by the prime
Contractor’s own forces, if the prime is a DBE. If 100% of the item is not to be performed or furnished by
the DBE, describe the exact portion to be performed or furnished by the DBE.
11. DBE Certification Number - Enter the DBE’s Certification Identification Number. All DBEs must be
certified on the date proposals are due to NCTD.
12. DBE Contact Information - Enter the name, address, and phone number of all DBE subcontracted
Contractors. Also, enter the prime Contractor's name and phone number, if the prime is a DBE.
13. DBE Dollar Amount - Enter the subcontracted dollar amount of the work to be performed or service to
be provided. Include the prime Contractor if the prime is a DBE.
14. Total Claimed DBE Participation - $: Enter the total dollar amounts entered in the “DBE Dollar
Amount” column. %: Enter the total DBE participation claimed (“Total Participation Dollars Claimed”
divided by item “Total Contract Award Amount”). If the total % claimed is less than the Contract/Task
Order DBE Goal, an adequately documented Good Faith Effort (GFE) is required.
15. Preparer’s Signature - The person completing the DBE commitment form on behalf of the Contractor’s
firm must sign their name.
16. Date - Enter the date the DBE commitment form is signed by the Contractor’s preparer.
17. Preparer’'s Name - Enter the name of the person preparing and signing the Contractor's DBE
commitment form.
18. Phone - Enter the area code and phone number of the person signing the Contractor's DBE
commitment form.
19. Preparer’s Title - Enter the position/title of the person signing the Contractor's DBE commitment form.

~No o~ WNE

NCTD SECTION

20. NCTD Contract Number - Enter the NCTD contract and/or Task Order number.

21. Federal-Aid Project Number - Enter the Federal-Aid Project Number.

22. Contract Execution Date - Enter the date the Agreement was executed.

23. NCTD Representative’s Signature - The person completing this section of the form for NCTD must
sign their name to certify that the information in this and the Contractor Section of this form is complete
and accurate.

24. Date - Enter the date the form is signed by the NCTD Representative.

25. NCTD Representative’s Name - Enter the name of the NCTD Representative certifying the
Contractor's DBE commitment form.

26. Phone - Enter the area code and phone number of the person signing the Contractor's DBE
commitment form.

27. NCTD Representative Title - Enter the position/title of the NCTD Representative certifying the
Contractor's DBE Commitment form.
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ATTACHMENT 1 - SAMPLE AGREEMENT
SERVICES AGREEMENT
BETWEEN
NORTH COUNTY TRANSIT DISTRICT
AND
CONTRACTOR NAME
AGREEMENT NUMBER: TBD

This Agreement (“Agreement”) is made and entered into by and among the North County Transit District
(“NCTD”), operating pursuant to Public Utilities Code sections 8125000, et. seq. and
(“Contractor”). Both NCTD and Contractor are collectively referred to as “Parties”.

RECITALS

1. NCTD is in need of track geometry testing ("Work").

2. Contractor represents it is duly-licensed and has the necessary experience and qualifications to provide
the Work.

3. Parties’ desire by this Agreement to establish the terms for NCTD to retain Contractor to provide the
Work described herein.

AGREEMENT
NOW, THEREFORE, THE PARTIES AGREE AS FOLLOWS:

1. Order of Precedence

This Agreement incorporates, by reference, the below documents in their entirety. All such
documents are Exhibits to this Agreement. In addition, in the event of inconsistency or ambiguity in
this Agreement, the following order of precedence shall apply:

a. This Agreement with its attachments

b. Conformed Request for Proposal (RFP) No. 32561
c. Best and Final Offer (BAFO) (optional)

d. Contractor’s proposal dated Month DD, 20YY

2. Services

Contractor shall provide NCTD with the Work described in the conformed Scope of Work attached to
this Agreement.

Contractor agrees to provide services to NCTD in accordance with the terms and conditions of this
Agreement, and to exercise the degree of professional care, skill, efficiency and judgment ordinarily
employed by Contractor with expertise in the fields of service covered by the Scope of Work. Contractor
represents that it has in effect all licenses, registrations, certifications, and insurance policies in good
standing that are required under applicable law and this Agreement to perform the Work, and agrees
to retain such licenses, registrations, certifications, and insurance policies in active status throughout
the duration of this Agreement.

Contractor shall ensure that it provides adequate controls with regard to the quality of its deliverables.
Written deliverables will typically be provided to NCTD in draft for review. If NCTD must make multiple

RFP — 32561 Page 72 of 104



HI-RAIL TRACK GEOMETRY TESTING

rounds of revisions to Contractor’s deliverables due to failure of Contractor to provide adequate quality
control, NCTD shall not be required to pay Contractor for time spent by Contractor to correct its
deliverables.

NCTD review, approval, acceptance of, or payment for, any of the services required under this
Agreement shall be construed to operate as a waiver of any rights under this Agreement or of any
cause of action arising out of the performance thereof; and Contractor shall be, and remain liable to,
Contractor in accordance with applicable law for all damages to NCTD by Contractor’s errors or
omissions deemed to be negligent performance of any of the services furnished under this Agreement.

3. Subcontractors and Key Personnel

All persons and entities authorized by Contractor to provide goods or services under this Agreement
shall be referred to herein as “subcontractors.” When subcontracting on a NCTD project, Contractor
shall provide a copy of this Agreement to its subcontractors and inform them of its applicability to their
subcontracts. All services and goods under this Agreement shall be provided by Contractor or
subcontractors identified in Contractor’s proposal or the Agreement. Information regarding each
subcontractor shall be added to PlanetBids, NCTD’s vendor management system.

Contractor must obtain prior approval from NCTD to add any subcontractors during the term of the
Agreement. NCTD may need to verify licensure, debarment status, pay rates, and other matters before
the subcontractor can provide goods or services. In addition, the Contractor must promptly add such
additional subcontractors to PlanetBids so that NCTD may track promptness of payments and usage
of Disadvantaged Business Enterprises and Small Businesses (DBE/SB). Contractor shall assist NCTD
in tracking use of DBE and SB firms, whether or not federal funding is used by providing documentation
and data as requested by NCTD.

If Contractor subcontracts any of the work to be performed under this Agreement, Contractor shall be
as fully responsible to NCTD for the acts, errors, or omissions of Contractor’s subcontractor and of the
persons employed by the subcontractor as Contractor is for the acts and omissions of persons directly
employed by Contractor. NCTD reserves the right to approve the use of any subcontractor and the
Contractor must make a request in writing to use a subcontractor not already named in the Agreement.
Contractor shall provide a copy of any subcontract related to this Agreement within ten calendar days
of arequest from NCTD. All subcontracts involving the Work shall pass through all applicable provisions
in this Agreement, including but not limited to federal provisions and prevailing wage requirements that
may be provided herein.

The Contractor shall identify key personnel assigned to be assigned Work under the Agreement. Such
key personnel shall not be replaced or removed without approval by NCTD. Key personnel shall be
identified for not only the Contractor but also all subcontractors. Addition of personnel or subcontractors
shall only be permitted with advance approval from NCTD in accordance with the process described in
the Agreement.

4. Time of Performance

The Agreement will remain valid for a four (4) year base term beginning upon full execution of the
Agreement and ending no later than Month DD, 20YY. One (1) Optional three (3) year extension may
be executed at NCTD'’s discretion.

As time is of the essence, Contractor shall perform its services hereunder in a prompt and timely
manner and in accordance with the project schedule as set forth in the Scope of Work, the RFP, and
the Contractor’s proposal, which may be conformed in the Agreement following negotiations. In the
event of a conflict between those documents regarding the project schedule or payments, the Order of
Precedence shall apply.
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Force Majeure: Neither NCTD nor Contractor shall be considered in default of this Agreement for delays
in performance caused by circumstances beyond the reasonable control of the non-performing party.
For purposes of this Agreement, such circumstances include but shall not be limited to, abnormal
weather conditions, floods, earthquakes, fire, epidemics, war, riots and other civil disturbances, strikes,
lockouts, work slowdowns, and other labor disturbances, sabotage or judicial restraint. Should such
circumstances occur, the non-performing party shall, within a reasonable time of being prevented from
performing, give written notice to the other party describing the circumstances preventing continued
performance and the efforts being made to resume performance of the Agreement. Parties hereby
agree to inform each other of any force majeure event within ten (10) calendar days of the party’s
knowledge of the event. Should a force majeure event occur that renders it impossible for either party
to perform its obligations hereunder for a period of forty-five (45) or more consecutive days, the Parties
agree to negotiate in good faith to amend the Agreement as may be necessary.

Contractor shall monitor the termination date of the Agreement and notify the NCTD Project Manager
at least 60 days prior to the termination date if Contractor believes Contractor's work under the
Agreement will extend beyond the termination date and necessitates an amendment.

5. Compensation

a. Maximum Compensation: In no event shall the total amount paid for services rendered by

Contractor exceed the sum of (%
) for the base term, plus Option Year 1 in the amount of
% ) and Option Year 2 in the amount of (% ), if Options

are executed.

Increases that could cause the maximum compensation amount of the Agreement to increase must
be documented in a written amendment to the Agreement. Should Contractor believe an increase
to the maximum compensation amount is warranted and not due to events that were foreseeable
or within Contractor’s control, Contractor must request that an amendment be made PRIOR to
incurring any additional costs.

b. Method of Payment:

The method of payment is to be reflective of the firm-fixed fees agreed to during negotiations, which
includes total compensation for all direct and indirect costs, overhead, fringe benefits, fees, delivery
charges, fuel or other surcharges, taxes, and profit. The payment schedule in the proposal, BAFO,
or attached to the Agreement (whichever takes precedence) shall break out payment amounts by
milestone or deliverable with not-to-exceed (NTE) amounts for each, and Contractor shall obtain
prior written approval for a revision to the payment schedule from the Project Manager before
exceeding the payment line item amount shown. Progress payments will be made in arrears, as
specified in the payment schedule and based on services provided and actual costs incurred. All
direct costs for materials, supplies, goods, or other items that may be agreed to by the Parties shall
be invoiced to NCTD without markup and with the benefit of any discounts provided to Contractor
by a subcontractor or supplier. Contractor shall attach copies of original invoices or receipts for
direct costs to its invoices to NCTD. NCTD is not exempt from sales and use tax.

c. Travel Reimbursement: If and when directed by NCTD, in writing, to travel beyond one hundred
(100) miles of NCTD'’s identified worksite and/or service location, Contractor shall be required to
follow the travel guidelines set forth below and provide detailed information as instructed prior to
receiving reimbursement:

Within seven (7) calendar days from the conclusion of travel, Contractor shall submit a detailed
Travel Expense Report showing all “actual” trip expenses including items NCTD may have paid for
in advance (e.qg., airfare, registration, flights, etc.), which shall be included on the Travel Expense
Report. Receipts for expenditures must be attached to the Travel Expense Report for all expenses
where a receipt is attainable. Any exceptions to this procedure must have prior approval from
NCTD.

Contractor shall adhere to the travel guidelines stated in the NCTD Travel Policy GM-0003.
Contractor shall request from the Contracting Officer an updated NCTD Travel Policy GM-0003
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prior to any travel related expenditures. At no time shall travel reimbursements exceed the
maximum rate approved and published by the U.S. General Service Administration (e.g. hotel and
rental car), and/or Internal Revenue Service (e.g. mileage) as applicable.

Cost Principles and Procedures: The Contractor agrees that 2 CFR 200 et seq. shall be used to
determine whether individual items of cost are allowable.

If Contractor or a subcontractor uses staff that are on the payroll of a temporary agency, whether
such staff are treated as temporary employees or subcontractors, NCTD shall not be charged more
than the amount invoiced by the temporary firm or subcontractor unless the arrangement is fully
disclosed to NCTD and expressly agreed to in this Agreement or an executed amendment.

Pricing shall be fixed for the base term (year one) of the Agreement. For Additional Base and Option
years, annual escalation is permitted and shall be based off the Consumer Price Index (CPI) for
San Diego County, CPI-U Index, as of the calendar year ending six months before the applicable
contract year. Escalated rates shall go into effect on the anniversary date of the execution of the
Agreement. Escalation shall not exceed 3% annually, or fall below 0%. Full burden shall remain on
the Consultant for any request for escalation, and shall be submitted to NCTD’s Contracting Officer
via email no later than ninety (90) days prior to the anniversary date of the execution of the
Agreement.

6. Invoicing

a.

Contractor shall be paid for services once rendered. Advance payments are prohibited.

Fixed Fee Payments Based on Milestones or Deliverables: NCTD shall make payment to the
Contractor within thirty (30) days from the date of the invoice and after confirmation of services
performed or milestones achieved. If payments to Contractor will be based on deliverables and
other Work completed, invoices must contain a progress report showing milestones complete
against the payment schedule. If the Contractor fails to submit a deliverable required by the
Agreement, payment shall not be made until the deliverable is received. Partial payments for
incomplete deliverables shall not be permitted. If the Contractor fails to satisfactorily complete each
of the milestones of the Agreement, no further progress payment will be made until the milestone
has been satisfactorily achieved.

Reactive Purchases: Contractor shall track authorized orders for as-needed pre-priced services
utilizing the Reactive Purchase Authorization (RPA) process and provide a running aggregate total
of authorized services with each of its invoices. Contractor shall notify NCTD’s Contract Officer if
the aggregate amount of RPA orders has exceeded 80% of NTE amount for these services set
forth in the Agreement. All invoices must reference the NCTD RPA order number that authorized
any such work.

Invoicing shall not be submitted more often than monthly. The Contractor shall submit an account
statement with the invoice(s) on the 1st of every month. The format of the invoice to be submitted
is subject to change based on the discretion of NCTD. Invoices may be mailed or delivered to 810
Mission Avenue, Oceanside, CA 92054, Attn: Accounts Payable or emailed to apclerks@nctd.org.
Only one method of delivery may be used for the life of the Agreement. Contractor is to submit
invoices in a form that clearly identifies the date that the Work was completed, a brief description
of the Work performed, and the amount due. Contractor is to submit back-up documentation to
support authorized expenses and direct costs such as equipment and travel. These items, if
applicable, must be attached to each invoice. All invoices must reference the Agreement number
and, if applicable, the Task Order number that authorized Work. No payment will be made for any
Work performed outside of the performance period of the Agreement as may be supplemented by
amendment.

NCTD requires timely invoicing in order to accurately track the rate funds are being used on a
project and to ensure expenses incurred in a particular fiscal year come from amounts budgeted
for that fiscal year. Accordingly, Contractor expressly waives any right to seek otherwise allowable
reimbursements or payments from NCTD pursuant to this Agreement for expenses incurred by
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Contractor or its subcontractors, which are not submitted to NCTD for payment either: 1) within 180
(one hundred and eighty) days after they are incurred, or 2) within 60 (sixty) days of NCTD’s fiscal
year end, which is June 30 of each year, whichever comes first. It is Contractor’s responsibility to
ensure its subcontractors and suppliers invoice Contractor within sufficient time for Contractor to
meet these deadlines.

7. Prompt Payment

a.

The Contractor shall make prompt payment of all monies due and owed to DBE and non-DBE firms
within 7 business days upon receipt of payment from North County Transit District (NCTD) as per
Agreement. Payment of retention shall be made to all DBE and non-DBE subcontractors within 10
days after satisfactory completion of the subcontracted work. Contractor shall utilize the PlanetBids
“My Contracts” portal to report monthly subcontractor payment reports during the reporting month.
Contractor shall ensure that its subcontractors are added into the PlanetBids “My Contracts” portal
once the Agreement has been awarded.

Contractor shall submit a monthly subcontractor payment report on the PlanetBids “My Contracts”
portal by the 20th of each month following the end of the reporting month and should reflect all
payments made to subcontractor(s) through the last day of the previous month, even if the
subcontractor(s) did not perform any work. Contractor shall ensure that its subcontractor(s) use
the PlanetBids “My Contracts” portal to verify the payment amounts the Contractor submitted by
the 25th of each month following the end of the reporting month.

In order for the Contractor to submit a properly executed monthly subcontractor payments report,
the Contractor must verify that their subcontractors’ DBE certification is current at the time of
payment. Certified Contractors can be found at the following State of California website:
https://dot.ca.gov/programs/civil-rights/dbe-search . Failure to submit a proper substantiation of
payment via PlanetBids will result in delayed payment. Failure to submit these reports in a timely
manner may result in a penalty of $10 per day for each payment not reported upon.

8.Title to Work Products or Goods Purchased

a.

Title to any work products or goods purchased by NCTD under this Agreement shall pass to NCTD
at the time of NCTD’s payment to Contractor.

The title transferred as above shall in each case be good, and free and clear from any and all
security interests, liens, and/or other encumbrances.

The transfer of title as specified above shall not imply acceptance by NCTD, nor relieve the
Contractor from the responsibility for strict compliance with the Agreement, provision of any
applicable warranties, or for any loss of or damage to the Work.

The Contractor at its own expense shall promptly execute, acknowledge, and deliver to the NCTD
proper bills of sale or other applicable written instruments of title in a form as required by NCTD;
said instruments shall convey to the NCTD title free and clear of debts, claims, liens, mortgages,
taxes, and/or encumbrances.

Contractor shall have title to and bear the risk of any loss of or damage to Work or goods purchased
hereunder until they have been delivered, unloaded, and received by NCTD at the FOB Destination
specified herein. Contractor’s responsibility for loss or damage, except for loss or damage resulting
from Contractor’'s negligence, shall cease when title passes to NCTD.

9. Availability of Funding

NCTD’s obligation for payment of any agreement beyond its current fiscal year (July 1 to June 30) is
contingent upon the availability of funding from which payment can be made. NCTD shall, at its sole
discretion, have the right to terminate or suspend this Agreement or reduce compensation and
service levels or Scope of Work proportionately upon thirty (30) days’ written notice to the Contractor
in the event that federal, state or other funding for the Agreement ceases or is reduced prior to the
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ordinary completion date of the Agreement. In the event of reduction of funding for the Agreement,
NCTD and Contractor shall meet within ten (10) days of written notice to renegotiate the Agreement
based upon the modified level of funding. In this case, if no agreement is reached between NCTD
and Contractor within ten (10) days of the first meeting, either party shall have the right to terminate
the Agreement within ten (10) days written notice of termination. In the event of termination of the
Agreement in accordance with the terms of this section, Contractor shall be entitled to any payment
offset to which NCTD may be entitled, for damages or otherwise, under the terms of the Agreement.
In the event of termination of the Agreement pursuant to this section, in no event shall Contractor be
entitled to any loss of profits on the portion of the Agreement so terminated, or to other compensation,
benefits, reimbursements or ancillary services other than as expressly provided herein.

10. Performance of Work Within NCTD Property

a. The Contractor is required to have an NCTD Access Authorization on hand prior to working on any
NCTD site location. The Contractor must provide work plan submittals in accordance with the
Property in Access Requests Process found on the GONCTD.com website
(http://lwww.gonctd.com/working-around-the-rails/#submittals).

b. NCTD is committed to maintaining a safe and respectful environment at all its facilities and
properties for the benefit of its employees, customers, business partners, and visitors. To support
that goal, NCTD requires that the Contractor adhere to reasonable standards of conduct while
working on or in NCTD facilities and property. Additionally, use of any NCTD systems, tools, or
physical assets must likewise be in accordance with established requirements. Specific areas of
compliance include but are not limited to:

i. NCTD ldentification Badges — For safety and security purposes the Contractor
must comply with NCTD requirements regarding utilization of Identification
Badges while on/in NCTD properties/facilities as requested by NCTD staff.

i. No Discrimination/Harassment — Contractor is expected to conduct
themselves in a professional, ethical, and respectful manner at all times, and
refrain from any conduct or actions that could constitute harassment or
discrimination towards employees, customers, business partners, visitors.

iii. Drug/Alcohol — Contractor shall maintain compliance with NCTD’s status as a
Drug Free workplace.

iv. Electronic Systems — If Contractor will utilize NCTD electronic systems,
including computers, telephones, facsimile machines, etc., shall ensure they
are utilized solely for business purposes related to direct fulfillment of
contracted services.  Additionally, Contractor shall comply with any
instructions or requirements of NCTD Information Technology staff related to
use of said systems.

Based upon individual contract parameters, solely in NCTD’s determination, Contractor may be
required to provide additional information to NCTD to ensure compliance with the foregoing items,
and/or other reasonable business and operational needs.

11.Contractor Responsibilities

a. Work and Materials - Until the final acceptance of all the Work specified in the Agreement, the
Contractor shall have the charge and care of the work and of the materials to be used therein or
materials that have been furnished by NCTD, and shall bear the risk of injury, loss or damage to
any part thereof due to any cause, whether arising from the execution or from the non-execution
of the Work. The Contractor shall rebuild, repair, restore and make good all losses or damages
to any portion of the Work or the materials occasioned by any cause before its completion and
acceptance and shall bear the full expense thereof. In the event the Contractor fails with respect
to its obligations under this section, NCTD may withhold a sufficient amount/amounts of any
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payment/payments otherwise due to the Contractor necessary and sufficient to repair and
remedy said losses or damages pursuant to its rights under this document. The suspension of
Work for any cause shall not relieve the Contractor of the responsibility for performing the
services and providing the materials as specified herein. Unless otherwise specified in the
Agreement, the Contractor shall furnish and assume full responsibility for all materials,
equipment, labor, transportation, construction equipment and machinery, tools, appliances, fuel,
power, light, heat, telephone, water, sanitary facilities, and all other facilities and incidentals
necessary for the furnishing, performance, testing, start-up, and completion of the Work. Such
support that may need to be provided after normal working hours will be provided by the
Contractor at its expense.

b. Safety - Payment for performing all work necessary to provide safety measures shall be included
in the prices bid for other items of work except where separate bid items for excavation safety
are provided.

c. Warranty of the Work - The Contractor warrants to NCTD that all materials and equipment
furnished under the Agreement will be of highest quality and new unless otherwise specified by
NCTD, free from faults and defects and in conformance with the Agreement. All materials and
equipment not conforming to these standards shall be considered defective. If required by
NCTD’s designated representative, the Contractor shall furnish satisfactory evidence as to the
kind and quality of all supplied materials and equipment. The work shall be safe, substantial and
durable construction in all respects. The Contractor shall assume responsibility for all equipment
and services provided under the Agreement, whether provided by the Contractor or by a
subcontractor of its selection. If the Contractor fails or refuses to comply with its obligations under
this warranty, NCTD shall be entitled to all costs and expenses, including attorney’s fees and
expert costs reasonably incurred by reason of the said failure or refusal.

12.Disadvantaged Business Enterprises (DBEs) and Nondiscrimination

a. Whether or not a DBE goal was set for the procurement, or a DBE commitment is made for the
Agreement or a Task Order, Contractor shall submit a document entitled “Final Utilization Report”
(“the FUR™) within 90 days after the date all goods and services called for in the Agreement or
each Task Order are completed. NCTD is required to track use of DBE firms, whether or not
federal funding is used. Contractor shall comply with the exhibit to this Agreement entitled “Notice
Regarding Disadvantaged Business Enterprises Requirements and Instructions.”

b. NCTD requires Contractor to comply with Title VI and Title VIl of the Civil Rights Act of 1964, the
Americans with Disabilities Act, the Age Discrimination in Employment Act, and the California
Fair Employment and Housing Act, as amended, and all other applicable non-discrimination laws.
NCTD will not tolerate illegal discrimination or harassment by Contractor.

c. NCTD, in accordance with the provisions of Title VI of the Civil Rights Act of 1964, 49 CFR Part
21, and 28 CFR section 50.3, hereby notifies Contractor that Contractor shall affirmatively ensure
that for any contract entered into as a result of this Agreement, DBEs will be afforded full and fair
opportunity to work on NCTD projects and will not be discriminated against on the grounds of
race, color, or national origin in consideration for an award.

13.Reactive Purchase Authorizations for Pre-priced Services

In addition to other Work that may be specified in the Scope of Work, Contractor shall perform as-needed
services up to a Not to Exceed (NTE) amount of $ lyear at the rates identified in the Agreement.
When pre-priced services are to be assigned to Contractor under this Agreement the following method
shall be followed:

a. When NCTD identifies pre-priced services it requires from Contractor, NCTD staff will use the pre-
priced rates incorporated in the Agreement and email a written order to Contractor with an NTE amount
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for that order. Orders will be documented within NCTD with a Reactive Purchase Authorization (RPA)
process by authorized NCTD personnel. NCTD will assign an RPA order number to each request.

b. Work authorization for pre-prices services that call for payment to Contractor for items that are not
pre-priced in the Agreement shall not be permitted using the RPA process and shall require issuance of a
fully executed Agreement Amendment by NCTD.

c. Contractor shall confirm with NCTD by email that that an order’'s NTE amount is acceptable and
provide NCTD with information identifying any subcontractors to be used and the portion of the Work any
subcontractor(s) will perform. Subcontractors must be those listed in the bid or proposal submitted in
response to the RFP issued by NCTD unless changes to subcontractors listed are authorized in advance
by the NCTD Contract Officer.

d. The only personnel at NCTD with authority to authorize Contractor to commence pre-priced work are
the NCTD [job title 1] or the [job title 2].

e. Records of all orders placed by NCTD shall be kept by Contractor and may be audited by NCTD.
14.Insurance

Contractor shall procure and maintain for the duration of this Agreement, insurance against claims for
injuries to persons, or damages to property, which may arise from, or in connection with, the performance
of the Work hereunder by Contractor, its agents, representatives, or employees. Proof of insurance shall
be submitted to NCTD within five (5) working days of NCTD’s request and is required before the
commencement of Work.

a. Acceptability of Insurers

Insurance is to be placed with insurers with a current A.M. Best’s rating of no less than A-:VI.
Carriers must be licensed to do business in California and maintain an agent for service of process
within California. Exceptions may be made for insurers when not specifically rated such as the
State Compensation Insurance Fund, conglomerates such as Lloyds of London, or for self-insured
entities.

b. Pass-Through Costs to NCTD

To the extent Contractor elects to pass through insurance premium costs to NCTD, Contractor shall
not charge NCTD for any insurance costs that are not directly attributable to the Work. Contractor
shall not pass through insurance costs to NCTD that are attributable to, or overlap with, work
performed for Contractor’s other project or clients or are included in Contractor’s overhead rate.

c. Notice of Termination, Cancellation, or Change

Should any of the insurance policies be cancelled before the expiration date thereof, notice will be
delivered in accordance with the policy provisions and sent to NCTD. Contractor shall notify NCTD
immediately following Contractor’s first notice or awareness of any proposed or actual termination,
cancellation, or change in its insurance coverage. Each insurance policy required by this clause
shall state or be endorsed to state that coverage shall not be amended or canceled, except after 30
days’ prior written notice has been given to NCTD. Notice of cancellation sent by email to
insurance@nctd.org shall be sufficient notice.

d. Failure to Provide Insurance

Failure to provide and continue in force any insurance as described in this Insurance Section shall
be deemed a material breach of this Agreement, which NCTD may deem to constitute cause for
immediate termination. NCTD reserves the right to withhold payments to Contractor in the event of
material noncompliance with the insurance requirements outlined herein. If contractor fails to
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maintain the insurance as set forth herein, NCTD shall have the right, but not the obligation, to
purchase said insurance at Contractor's expense and to withhold the expense of such insurance
from any payments otherwise due to Contractor.

e. Certificates of Insurance and Endorsements

Contractor shall furnish NCTD with Certificates of Insurance and any required endorsements
affecting coverage required by this section. The endorsements are to be signed by a person
authorized by that insurer to bind coverage on its behalf. Endorsements must specifically state that
they modify the policy language. All certificates and endorsements are to be received and approved
by NCTD before work commences. Contractor shall ensure that the representations made on the
Certificate of Insurance and Endorsements are true and correct. Complete policies of insurance
shall be provided to NCTD upon request and no later than five (5) days after such request. Failure
to provide NCTD a copy of the insurance policies required in this contract shall be deemed a
material breach of contract, which shall be deemed at the option of NCTD to constitute a cause for
immediate termination hereof. The coverage forms and related endorsements required herein
required by Contractor shall conform to the Insurance Services Office (ISO) 2013 Edition (or the
latest revision available).

f. Commercial General Liability and Auto Liability Endorsements

The Commercial General and Auto Liability policies shall contain, or be endorsed to contain, the
following provisions:

NCTD, its directors, officers, agents and employees are to be covered as additional insureds with
respect to liability arising out of work or operations performed by or on behalf of the Contractor
including materials, parts, or equipment furnished in connection with such work or operations. The
commercial general liability policy does not need to cover products and completed operations when
services Contractor will perform on the Work are not connected to construction or maintenance.

Commercial general liability coverage shall be provided in the form of an additional insured policy
endorsement to the Contractor’s insurance at least as broad as ISO CG 20 10 and CG 20 37 forms,
respectively.

For any claims related to this Work, the Contractor’s insurance coverage shall be primary insurance
as respects NCTD, its officers, officials, employees, and volunteers. Any insurance or self-
insurance maintained by the entity, its officers, officials, employees, or volunteers shall be excess
of the Contractor’s insurance and shall not contribute with it. Contractor shall provide NCTD a
conforming ISO CG 20 01 Endorsement for Commercial General Liability.

Contractor agrees to waive all rights against NCTD and its directors, officers, agents and
employees for recovery of damages to the extent these damages are covered by the Commercial
General Liability and Auto Liability insurance required pursuant to this contract. Contractor shall
provide NCTD a conforming ISO CG 24 04 Endorsement for Commercial General Liability and ISO
CA 04 43 Endorsement for Auto Liability, respectively.

g. Insurance Certificate Submittals
NCTD uses PlanetBids to track and verify insurance coverage. Contractor shall include the
Agreement number and/or task order number on all insurance-related correspondence submitted to

PlanetBids (i.e., the insurance certificate itself).

Initial Certificate Submittal

RFP — 32561 Page 80 of 104



HI-RAIL TRACK GEOMETRY TESTING

After Contractor’s receipt of the Notice of Intent to Negotiate, Contractor shall submit its certificates
of insurance through the PlanetBids portal established for NCTD. NCTD will not execute the
Agreement and Contractor shall not commence work unless Contractor has submitted compliant
Certificates of Insurance (COls) and endorsements have been received, and NCTD has deemed
the Contractor as compliant with the insurance requirements.

Renewal Certificate Submittals

Contractor shall cause its insurance agents to comply with requests for updated information from
PlanetBids on no less than an annual basis. Contractor is responsible for ensuring that its agents
send NCTD updated certificates of insurance throughout the term of the Agreement via PlanetBids.
NCTD reserves the right to terminate this Agreement or to withhold payments to Contractor if
Contractor fails to maintain compliance with the insurance requirements of this Agreement,
including providing current certificates of insurance and endorsements to PlanetBids.

h. No Limitation on Liabilities and Obligations

The requirements as to the types and limits of insurance coverage to be maintained by Contractor,
and any approval of said insurance by NCTD are not intended to and shall not in any manner limit
or qualify the liabilities and obligations otherwise assumed by Contractor pursuant to this
Agreement, including, but not limited to, the provisions concerning indemnification.

The specified insurance limits are minimum amounts to be provided, and any insurance maintained
by Contractor above such limits shall provide protection to NCTD and all additional insureds to the
same extent as other insurance provided by Contractor.

i. Coverage for Subcontractors

Insurance required of the Contractor shall be provided by all subcontractors or by Contractor on
behalf of all subcontractors to cover their services performed under this Agreement. Contractor
shall not require subcontractors to maintain insurance amounts that are disproportionate to the risk
exposure, scope of work and/or dollar value of work subcontracted. Contractor shall be held
responsible for all modifications, deviations, or omissions in these insurance requirements as they
apply to any subcontractor.

j- No Waiver of Requirements

Acceptance by NCTD of a certificate or endorsement that varies from the requirements in this
section shall not constitute a waiver by NCTD of strict compliance with the provisions herein.

k. waiver and release of liability for auto liability and/or Workers’ Compensation insurance

Notwithstanding the foregoing section, Contractor may be granted a waiver of the requirements in
this section under the following conditions:

e If Contractor does not purchase Workers’ Compensation insurance because it has no
employees or it has fewer employees than is mandated by the Workers’ Compensation
statutes, regulations, and applicable to employers in the state of California, then it will be
required to sign the Workers’ Compensation Waiver and Release of Liability Agreement in
order to be allowed to perform work or services for NCTD. The document is available from the
Procurement and Contract Administration Division.

e If Contractor does not purchase Auto Liability insurance because it has no vehicles that will be

used in the course of performing work pursuant to this Agreement, and its business will not
utilize hired or non-owned vehicles in the course of performing work pursuant to this Agreement
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in the state of California, then it will be required to sign the Automobile Liability Waiver and
Release of Liability Agreement in order to be allowed to perform work or services for NCTD.
The document is available from the Procurement and Contract Administration Division. Until the
Waiver is signed or Auto Liability insurance consistent with this Agreement is purchased and
approved by NCTD, Contractor is not authorized to use a vehicle in the course of performing
work pursuant to this Agreement.

[.  Self-Insured Retentions
Any self-insured retentions must be declared to NCTD. At the option of NCTD, the Contractor shall
provide a financial guarantee satisfactory to NCTD guaranteeing payment of losses and related
investigations, claim administration and defense expenses.

m. Claims-Made Coverages

If any of the Contractor’s insurance is written on a claims-made form:

e The insurance coverage period must commence before the effective date of the Agreement or
the beginning of work performed pursuant to the Agreement.

e Insurance must be maintained and evidence of insurance must be provided for at least three
years after completion of work under the Agreement.

e If coverage is canceled or non-renewed, and not replaced with another claims-made policy form
with a retroactive date prior to the Agreement effective date, the Contractor must purchase an
extended reporting coverage for a minimum of three years after completion of work under the
Agreement.

e A copy of the claims reporting requirements must be submitted to NCTD for review.
n. Cross-Liability Coverage

If Contractor’s liability policies do not contain the standard 1ISO separation of insured’s condition, or
a substantially similar clause, they shall be endorsed to provide cross-liability coverage.

0. Additional Insureds

The Commercial General Liability, Auto Liability, and if applicable, the Pollution Liability policies
shall name in the endorsements and schedules as additional insured, North County Transit District
(NCTD) and its directors, officers, agents, employees, and designated volunteers. All Agreements
requiring railroad protective liability insurance shall name in the endorsement and schedules as
additional insured the following entities, including their directors, officers, agents and employees as
their interests may appear:

* North County Transit District (NCTD)

« Bombardier Transportation (Holdings) USA, Inc.

Burlington Northern Santa Fe Railway (BNSF)

AMTRAK
» San Diego Metropolitan Transit System (MTS)

» San Diego Trolley, Inc. (SDTI)
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» San Diego Transit Corporation (SDTC)

p. Minimum Policy Limits and Requirements

Prior to performing any Work, Contractor shall provide proof and maintain limits no less than the
following coverages.

Insurance Type

Requirements

Limits

Commercial
General Liability
(CGL)

Coverage shall conform to ISO Form CG 00 01 covering
CGL on an “occurrence” basis. Policy shall include all
elements of Coverages A, B and C.

Limits no less than
$3,000,000 - per
occurrence for bodily
injury, personal injury
and property damage.
The general aggregate
limit shall be twice the
required occurrence
limit.

The policy shall be
issued on an
occurrence basis.

Automobile
Liability

Coverage shall conform to ISO Form CA 00 01 covering
any auto (Code 1).

Limits no less than
$2,000,000 - per
accident for bodily injury
and property damage.

The policy shall be
issued on a combined
single limit.

For services rendered
within 50 feet of the
railroad tracks,
Contractor shall provide
Automobile Liability
Insurance with limit of
no less than $2,000,000
per accident for bodily
injury and property
damage.
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Insurance Type

Requirements

Limits

Workers’
Compensation
and Employer’s
Liability

Insurance shall cover or insure under the applicable laws
relating to workers’ compensation insurance, all
employees working on or about the Right-of-Way, all in
accordance with the “Workers’ Compensation and
Insurance Act,” Division IV of the Labor Code of the State
of California and any Acts amendatory thereof.

Not required for sole proprietors or companies with no
employees. Verifiable proof of exemption shall be required
by Contractor.

As required by the State
of California, with
Statutory Limits, and
Employer’s Liability
Insurance with limit of
no less than $1,000,000
per accident;
$1,000,000 policy limit
bodily injury by disease;
and $1,000,000 each
employee bodily injury
by disease.

For services rendered
within 50 feet of the
railroad tracks,
Contractor shall provide
Employer’s Liability
Insurance with limit of
no less than $2,000,000
per accident;
$2,000,000 policy limit
bodily injury by disease;
and $2,000,000 each
employee bodily injury
by disease.

Professional

Policy to cover losses arising from wrongful acts and

Limits no less than

Liability pollution incidents whenever committed in the $2,000,000 per claim
performance of professional services under this and annual aggregate
Agreement. limit of $2,000,000.
Railroad Coverage shall conform to ISO Form CG 24 17. Limits no less than
Protective Liability $3,000,000 per
Insurance Policy to cover the operations performed by Contractor or | occurrence, combined
any subcontractor or subcontractor of Permittee within 50 | single limit, for
feet vertically or horizontally of railroad tracks. Coverages A and B. An
annual aggregate of
The RRL Policy shall be issued in the names of the $6,000,000 shall apply.
NCTD, MTS, SDTI, SDTC, BNSF, Transit America, and
AMTRAK. Additionally, Policy
Endorsement CG 28 31
The Railroad Protective Liability Insurance policy shall - Pollution Exclusion
have a term covering the Agreement or Task Order period | Amendment, is required
of performance. The Contractor shall be listed as the to be endorsed onto the
covered firm with automatic coverage included for policy.
Contractor’s subcontractors.
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15. Organization and Communication

a.

Contractor shall assign as Project Manager who can be reached at

or by email at . The Project Manager shall not be removed
from the Work or reassigned without the prior written consent of NCTD. In the event the Project
Manager leaves Contractor’s employ, Contractor shall notify NCTD and designate a new Project
Manager in writing that meets NCTD'’s requirements within five calendar days.

NCTD shall assign as Project Manager who can be reached at
or by email at to provide direction, coordinate procedures and manage all
performance and technical issues of the Agreement.

The key personnel indicated in the Contractor’s proposal shall perform the Work. Replacements
required due to unforeseen circumstances may be accepted by NCTD. Such acceptance, however,
will not imply that NCTD has evaluated the replacement to be equally, less, or more qualified than
the key person replaced. Key personnel identified in the proposal shall not be replaced unless
such replacement is approved in advance by NCTD in writing. Resumes of replacements shall be
submitted to NCTD with all applicable information. NCTD will not compensate Contractor for Work
performed by unauthorized staff. Replacements of personnel on Work for which NCTD is paying
hourly rates shall require prior approval by NCTD. In no event shall such a replacement cause
NCTD to pay a higher hourly rate than previously approved.

Subcontractors not originally listed in the Proposal as part of Contractor’s team shall be added only
by amendment to this Agreement. An amendment to the Agreement shall be prepared by NCTD
and executed by both Parties before performance of services or NCTD will not be required to pay
for the subcontractor’'s expenses incurred.

NCTD’s Contracts Officer identified below is solely responsible for the business relationship with
the Contractor and for contractual issues and changes, the Contracts Officer is the only one
authorized to receive from or transmit to the Contractor, written correspondence regarding any
guestions, contractual clauses, items, disputes, requests, etc., relating to the contents of the
Agreement, all of which are defined as Official Correspondence.

NCTD CONTRACTOR

North County Transit District
810 Mission Avenue
Oceanside, CA 92054

Attn: Attn:
Email: Email:
Tel: Tel:

Transmittal of Official Correspondence by either party may be by email or the USPS, if desired, use of
USPS may be by certified mail, return receipt requested, postage prepaid method.

16. Changes to the Agreement

If a revision to the content of the Agreement is requested by Contractor or NCTD and informal
consultations with the other party indicate that a change is warranted, it shall be processed in the
following manner:

a.

b.

A letter outlining the requested changes shall be forwarded to the NCTD Contracts Officer by the
Contractor or NCTD Project Manager (see Agreement section titled, “Organization and
Communication”).

An amendment to the Agreement shall be prepared by NCTD and executed by both Parties before
performance of any revised services or adjustment of rates and may require Board of Directors
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(“Board”) approval. Such amendment shall not render ineffective or invalidate unaffected portions
of this Agreement. Payment may be delayed or denied for Work performed without an authorizing
amendment.

This Agreement shall only be amended, modified or changed in writing, executed by authorized
representatives of the Parties, with the same formality as this Agreement was executed. Any
attempt to amend, modify, or change this Agreement by either an unauthorized representative or
unauthorized means shall be void.

17. Federal Requirements
All contractual provisions required by the Department of Transportation, as set forth in FTA Circular
4220.1F, must be in all of Contractor’s subcontracts. Anything to the contrary herein notwithstanding,
all FTA-mandated terms shall be deemed to control in the event of a conflict with other provisions
contained in this Agreement. The Contractor shall not perform any act, fail to perform any act, or refuse
to comply with any NCTD requests that would cause NCTD to be in violation of the FTA terms and
conditions

Inasmuch as the services herein described are to be purchased with Federal assistance authorized by
the Department of Transportation and Federal Transit Administration (FTA) laws and regulations
codified at 49 USC § 5301 et seq.; or Title 23, United States Code (Highways); or the Infrastructure
Investment and Jobs Act of 2021, Public Law No. 117-58, November 15, 2021; or the Transportation
Equity Act for the 21st Century, Pub. L. 105-178, June 9, 1998, 23 USC § 101 note, as amended by
the TEA-21 Restoration Act, Pub. L., 105-206, July 22, 1998, 23 USC § 101 note, (TEA-21), Moving
Ahead for Progress in the 21st Century Act (MAP 21), Pub. L. 112-141, July 6, 2012, and other further
amendments thereto, Fixing America’s Surface Transportation (FAST) Act, Public Law No: 114-94 | as
may be amended, or other Federal enabling laws administered by FTA and guidance thereto, including
without limitation FTA Circular 4220.1F and amendments thereto, and 2 CFR Part 200, the Contractor
will be required to comply with all terms and conditions prescribed for third party contract in a grant
contract between the United States Department of Transportation and NCTD and to flow all applicable
federal provisions down to subcontractors at every tier. Federal provisions applicable to this Agreement
and third party contracting in general are provided in the RFP and this Agreement.

Specific guidelines shall be those prescribed by the most recent Federal Transit Administration Master
Agreement (Form FTA-MA) and Federal Transit Administration (FTA) Circular 4220.1 F, "Third-party
Contracting Requirements” In the event of a conflict between FTA Circular 4220.1F and 2 CFR Part
200, 2 CFR Part 200 shall control and supersede.

18. Sanctions, Fines and Additional Costs by Court Ruling

The Contractor shall be responsible for sanctions, fines, interest and any other additional costs imposed
by a court ruling, which results from negligence, mismanagement and/or delays that are not directly
and unequivocally attributable to NCTD employees or agents.

19. Compliance with Law

a. Contractor shall comply with all applicable laws, ordinances, codes and regulations of the Federal,
California, and local governments relating to the performance of the Work, including any changes
to such applicable laws, ordinances, codes and regulations of the Federal, California, and local
government during the performance of the Work. To the extent that the Federal requirements
provided in herein do not directly apply to the Work, Contractor shall ensure that the Work, including
but not limited to any and all work-product created under this Agreement, shall permit compliance
with those requirements.

b. Contractor shall be aware of the requirements of the Immigration Reform and Control Act of 1986
and shall comply with those requirements, including, but not limited to, verifying the eligibility for
employment of all agents, employees, contractors, and subcontractors that are included in this
Agreement.
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c. By executing this Agreement Contractor certifies that it is (i) not owned or controlled by one or more
citizens or nationals of a foreign country included on the list of countries that discriminate against
U.S. firms published by the United States Trade Representative (U.S.T.R.) or (2) not supplying any
product for use on the Federal public works project that is produced or manufactured in a foreign
country included on the list of foreign countries that discriminate against U.S. firms published by
the U.S.T.R. Countries currently listed on the Priority Watch List by the U.S.T.R. are: Argentina,
Chile, China, India, Indonesia, Russia, Saudi Arabia, Ukraine, and Venezuela. This certification
concerns a matter within the jurisdiction of an agency of the United States and the making of a false
fictitious, or fraudulent certification may render the maker subject to prosecution under Title 18,
United States Code, Section 1001. Contractor and any of its subcontractors shall provide
immediate written notice to NCTD if, at any time, it learns that its certification was erroneous by
reason of changed circumstances.

d. Contractor shall not knowingly enter into any subcontract under this Agreement: (i) with a
subcontractor of a foreign country included on the list of countries that discriminate against U.S.
firms published by the U.S.T.R.; or (ii) for the supply of any product for use on the Federal public
works project under this Agreement that is produced or manufactured in a foreign country included
on the list of countries that discriminate against U.S. firms published by the U.S.T.R. Contractor
may rely upon the certification in this section unless it has knowledge that the certification is
erroneous. This certification is a material representation of fact upon which reliance was placed
when making the award. If it is later determined that the Contractor or its subcontractor knowingly
rendered an erroneous certification, in addition to other remedies available to NCTD, NCTD may
cancel this Agreement at no cost. The definitions pertaining to this section are those that are set
forth in 49 CFR 30.7-30.9.

e. Contractor will comply with all applicable export laws and regulations, including the US Department
of Commerce’s Export Administration Regulations, the US Department of State’s International
Traffic in Arm Regulations, and other applicable export laws. Contractor will not export, reexport,
transfer, release, or otherwise dispose of, in who or in part, or permit access to or transfer or use
of embargoed countries or denied entities or persons except in accordance with all then current
applicable US government export laws and regulations.

f. Certification Clause Contractor Must Pass Through to Subcontractors:
Contractor agrees to insert the remainder of this subsection, without modification, including
this paragraph, in all solicitations and subcontracts:
(1) Subcontractor, by submission of an offer and/or execution of a contract with a contractor,
certifies that it is (i) not an owned or controlled by one or more citizens or nationals of a
foreign country included on the list of countries that discriminate against U.S. firms published
by the United States Trade Representative (U.S.T.R.) or (2) not supplying any product for use
on the Federal public works project that is produced or manufactured in a foreign country
included on the list of foreign countries that discriminate against U.S. firms published by the
US.T.R.

THIS CERTIFICATION CONCERNS A MATTER WITHIN THE JURISDICTION OF AN
AGENCY OF THE UNITED STATES AND THE MAKING OF A FALSE FICTITIOUS, OR
FRAUDULENT CERTIFICATION MAY RENDER THE MAKER SUBJECT TO
PROSECUTION UNDER TITLE 18, UNITED STATES CODE, SECTION 1001.

(2) Subcontractor shall provide immediate written notice to the Contractor if, at any time,
subcontractor learns that its certification was erroneous by reason of changed circumstances.

(3) A contractor shall not knowingly enter into any subcontract under this contract: (i) with a
subcontractor of a foreign country included on the list of countries that discriminate against
U.S. firms published by the U.S.T.R.; or (ii) for the supply of any product for use on the
Federal public works project under this contract that is produced or manufactured in a foreign
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country included on the list of countries that discriminate against U.S. firms published by the
U.S.T.R. The contractor may rely upon the certification in paragraph (g)(1) of this clause
unless it has knowledge that the certification is erroneous.

(4) Unless the restrictions of this clause have been waived under the contract for the Federal
public works project, if a contractor knowingly enters into a subcontract with a subcontractor
that is a subcontractor of a foreign country included on the list of countries that discriminate
against U.S. firms published by the U.S.T.R. or that supplies any product for use on the
Federal public works project under this contract that is produced or manufactured in a foreign
country included on the list of countries that discriminate against U.S. firms published by the
U.S.T.R., the Contract Officer may direct, through higher-tier contractors, cancellation of this
contract at no cost to the government.

(5) Definitions. The definitions pertaining to this clause are those that are set forth in 49 CFR
30.7-30.9.

(6) The certifications in this section are a material representation of fact upon which reliance
was placed when making the award. If it is later determined that a subcontractor knowingly
rendered an erroneous certification, in addition to other remedies available to the
government, the government Contracts Officer may direct, through higher-tier contractors,
cancellation of this subcontract at no cost to the government.

20.Performance Evaluation

In order to establish a written record of performance, NCTD shall at a minimum conduct a review and
evaluation of Contractor's performance at time of closeout of this Agreement. This review shall assist
NCTD and Contractor in determining the quality and level of performance and as a reference for making
responsibility determinations on future procurements.

Contractor will be evaluated on various factors, including the following: value of services, technical
performance, fair and reasonable cost, timeliness, planning and implementation, quality of service,
compliance, and business relations. Contractors who are found to be deficient in their evaluations will
be sent a copy of their evaluation. Evaluations shall be kept on file at NCTD for reference consistent
with NCTD’s Records Retention Schedule.

21.Escalation of Issues

In the event issues arise that have not been satisfactorily addressed by the Project Managers of the
Contractor and NCTD'’s Contracts Officer, the issue is to be escalated to the following:

NCTD CONTRACTOR

Greg Wellong

Procurement & Contract Administration Manager

22.Indemnification

Indemnity. Contractor shall, to the fullest extent permitted by law, hold harmless, protect, defend and
indemnify NCTD and its Board of Directors and each member of the Board, officers, agents and
employees, representatives and their successors and assigns (“NCTD” and/or “ Indemnified Parties”),
from and against any and all losses, liabilities, claims, suits, damages, expenses and costs, including
reasonable attorney's fees and costs, and expert costs and investigation expenses, arising out of or
attributable, in whole or in part, from the performance or failure to perform by Contractor, its employees,
representatives, subcontractors, or agents regardless of whether or not such claim, loss or liability is
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caused, in part by a party indemnified hereunder. Insurance amounts required by NCTD shall not serve
as a cap on Contractor’s liability.

General Indemnity Provisions. This indemnity is in addition to any other rights or remedies that NCTD
may have under the law or this Agreement. In the event of any claim or demand made against any
party that is entitled to be indemnified hereunder, NCTD may, at its sole discretion, reserve, retain or
apply any monies due to Contractor under this Agreement for the purpose of resolving such claims;
provided however, that NCTD may release such funds if Contractor provides NCTD with reasonable
assurances of protection of NCTD's interest. NCTD shall, in its sole discretion determine whether such
assurances are reasonable.

Contractor agrees that its duty to defend the Indemnified Parties arises upon an allegation of liability
based upon its performance under this Agreement by Contractor, its officers, agents, representatives,
employees, subcontractors, or anyone for whom Contractor is liable and that an adjudication of
Contractor’s liability is not a condition precedent to Contractor’s duty to defend. Contractor shall defend,
at its own cost, expense and risk, with counsel of NCTD's choosing, any and all such aforesaid suits,
actions or other legal proceedings of every kind that may be brought or instituted against the
Indemnified Parties. To the extent of its liability, Contractor shall pay and satisfy any judgment, award
or decree that may be rendered against the Indemnified Parties, in any such suit, action or other legal
proceeding. Contractor shall reimburse the Indemnified Parties for any and all legal expenses and costs
incurred by each of them in connection therewith or in enforcing the indemnity herein provided.

This section of the Agreement shall apply to all liability, regardless of whether any insurance policies
are applicable. The policy limits do not act as a limitation upon the amount of indemnification to be
provided by Contractor. This section of the Agreement shall survive in perpetuity.

Comprehensive Environmental Responses, Compensation, and Liability Act: Contractor acknowledges
that the indemnifications contained herein are intended, in part, to operate as indemnifications under
Section 9607(e)(1) of the Comprehensive Environmental Responses, Compensation, and Liability Act
(42 USC Section 9601, et seq.) as may be hereinafter amended.

Public Records: Contractor agrees to indemnify and defend NCTD in the event NCTD withholds
production of records that Contractor has marked "Confidential” “Trade Secret” “Proprietary”, or similar
designations, that are responsive to a Public Records Act request pursuant to California Government
Code sections 6250, et. seq. or a Freedom of Information Act request.

Prevailing Wage: Contractor shall defend, indemnify and hold NCTD, its elected officials, officers,
employees and agents free and harmless from any claims, liabilities, costs, penalties or interest arising
out of any failure or alleged failure to comply with prevailing wage laws, if applicable.

Intellectual Property: The Contractor warrants that the processes, design, equipment, materials, or
devices used in providing the services shall be delivered free of any rightful claim of any third party for
infringement of any United States patent or copyright. If a suit or proceeding based on a claimed
infringement of a patent or copyright is brought against NCTD the Contractor shall, at its own expense,
defend or settle any such suit or proceeding if authorized to do so in writing by NCTD, and indemnify
and hold harmless NCTD, its subsidiaries, agents and employees from all liability, damages, costs, and
expenses associated therewith, including, without limitation, defense costs and attorney fees.

23.Termination

a. Mutual Termination: This Agreement may be terminated by mutual agreement of the Parties. Any
other act of termination shall be in accordance with the subsections titled “Termination for
Convenience” and/or “Termination for Default” of this Agreement.

b. Termination for Convenience: NCTD may terminate the Agreement, in whole or in part, at any time
and for any reason by giving written notice to the Contractor and specifying the effective date
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thereof, at least fifteen (15) days prior to the effective date. If the Agreement is terminated for
convenience as provided in this Section, Contractor shall be entitled to receive compensation for
any satisfactory Work completed up to the receipt by Contractor of notice of termination, less any
payments theretofore made and not to exceed the amount payable herein, and for satisfactory
Work completed between the receipt of notice of termination and the effective date of termination
pursuant to a specific request by NCTD for the performance of such Work. If the Contractor has
any property in its possession belonging to NCTD, the Contractor will account for the same and
dispose of or return it in the manner NCTD directs.

c. Termination for Default: NCTD may terminate this Agreement upon giving of written notice of
intention to terminate for cause. When reasonable grounds for insecurity arise with respect to the
performance of the Contractor, NCTD may issue a written demand for adequate assurance of due
performance from Contractor before issuing a notice of termination for default. NCTD is under no
obligation to demand adequate assurance, but if it does, Contractor shall provide assurance within
15 calendar days. Failure of Contractor to provide such assurance shall constitute cause for a
determination that Contractor is in default and can be terminated for cause. Reasons for termination
for cause also shall include: (a) a material violation of any of the covenants, agreements, or
stipulations of this Agreement by Contractor, (b) Contractor, through any cause, failing to fulfill in a
timely and proper manner its obligations under this Agreement, (c) any act by Contractor exposing
NCTD to liability to others for personal injury or property damage, or (d) if Contractor is adjudged
bankrupt, Contractor makes a general assignment for the benefit of creditors, or a receiver is
appointed on account of Contractor’s insolvency. Written notice by NCTD of termination for cause
shall contain the reasons for such intention to terminate and shall specify the effective date thereof.
Unless prior to the effective date of the termination for cause the condition or violation shall cease,
or satisfactory arrangements for the correction thereof be made, this Agreement shall cease and
terminate on the effective date specified in the written notice by NCTD.

In the event of such termination, Contractor shall be paid the reasonable value of Work satisfactorily
rendered up to the date of receipt of the notice of termination in accordance with this Agreement,
less any payments theretofore made, as determined by NCTD, not to exceed the amount payable
herein, and Contractor expressly waives any and all claims for damages or compensation arising
under this Agreement in the event of such termination, except as set forth herein.

If it is later determined by NCTD or any other decision maker including a court of competent
jurisdiction and/or arbitrator, that the Contractor had an excusable reason for not performing,
such as force majeure events that are not a default; NCTD, after setting up a revised project
schedule and Payment Schedule, may allow the Contractor to continue Work, or treat the
termination as a termination for convenience, at NCTD's sole option.

d. Rights of NCTD in the Event of Termination for Default: In the case of a termination of the
Agreement for default by the Contractor, the Contractor agrees that NCTD may procure the
materials and services to complete the Work from other sources at the sole discretion of NCTD and
may be deducted from the unpaid balance due the Contractor, or, if applicable, may collect against
the Contractor’s bond of surety, or may invoice the Contractor for all costs so paid. The prices paid
by NCTD to complete the Work shall be considered the prevailing market price at the time such
purchase is made or such Agreement is entered into.

Separate Agreement negotiations may be entered into, at the sole discretion of NCTD, after the
Agreement termination concerning the disposition and materials, supplies and equipment
acquired by the Contractor for the requirements of the Agreement.

e. Remedies and Rights of Contractor: The Contractor shall not be relieved of any responsibility under
the Agreement for Work accepted by NCTD before the termination of the Agreement. Furthermore,
the termination of the Agreement shall in no way relieve the Contractor from any of its covenants,
undertakings, duties and obligations under this Agreement nor limit the rights and remedies of the
Board hereunder in any manner whatsoever.

f.  Work Stopped by Court or Other Public Authority: If the Work should be stopped under an order
of any court or other public authority, for a period of three (3) months or more through no act or
default of the Contractor or anyone employed by it, or if NCTD has failed to comply with its
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obligations in any way, or if NCTD should fail to issue any certificate for payment for undisputed
amounts within thirty-five (35) days after payment is due, then the Contractor may, upon fifteen (15)
days written notice to NCTD, stop Work or terminate the Agreement and recover from NCTD
payment for all Work executed and accepted, all losses sustained, and reasonable profit.

g. Opportunity to Cure: In the case of a termination for breach or default, NCTD will allow the
Contractor ten (10) days in which to cure the defect, except that if the nature of the cure requires
more than ten (10) days to complete, then the cure period may, in the sole and absolute discretion
of NCTD, be extended sufficiently to allow completion of the cure to be diligently pursued by the
Contractor. If the Contractor fails to remedy to NCTD'’s satisfaction the breach or default of any of
the terms, covenants, or conditions of the Agreement within ten (10) days or other cure period after
receipt by Contractor or written notice from NCTD setting forth the nature of said breach or default,
NCTD shall have the right to terminate the Contractor without any further obligation to the
Contractor. Any such termination for default shall not in any way operate to preclude NCTD from
also pursuing all available remedies against the Contractor and its sureties for said breach or
default.

24.Suspension for Cause or Convenience

NCTD may, without cause, order the Contractor in writing to suspend, or interrupt performance of the
Work in whole or in part for such period of time as NCTD may determine. An adjustment may be made
for an increase in the cost of performance of the Agreement including profit on the increased cost of
performance, if any, caused by any such suspension or interruption. An equitable adjustment may be
made of the price or prices specified in the Agreement relating to the portion of the Work not suspended
or interrupted by the notice of suspension or interruption. No adjustment shall be made to the extent:

a. That performance is, was or would have been so suspended, delayed or interrupted by another
cause for which the Contractor is responsible; or

b. An equitable adjustment is made or denied under another provision of this Agreement.

25.Effect of Suspension, or Interruption for Cause or Convenience

Any suspension or interruption for cause or convenience shall be effected by delivery to the Contractor
of a written notice of suspension or interruption specifying the extent to which performance of Work
under the Agreement is suspended or interrupted and the date upon which such suspension or
interruption becomes effective. After receipt of the notice of suspension or interruption and except as
otherwise directed by NCTD, the Contractor shall:

e Stop Work under the Agreement on the date and to the extent specified in the notice of suspension
or interruption;

e Place no further orders or subcontracts for materials, services or facilities except as necessary to
complete the portion of the Work under the Agreement that is not suspended or interrupted;

e Place no further equipment at the site of the Work except as necessary to complete the portion of
the Work under the Agreement that is not suspended or interrupted;

e Terminate all orders or subcontracts to the extent they relate to the performance of Work
suspended or interrupted by the notice of suspension or interruption;

e Assign to NCTD in the manner, at the times, and to the extent directed NCTD, all the right, title and
interest of the Contractor under the orders and subcontract so suspended or interrupted. NCTD
shall have the right, in its discretion, to settle or pay any or all claims arising out of the suspension
or interruption of such orders and subcontracts;
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e Settle all outstanding liabilities and all claims arising out of such suspension or interruption of orders
and subcontract, with the approval or ratification of the Board to the extent the Board may so
require. The Board’s approval or ratification shall be final for all purposes of this clause;

e Transfer title to NCTD, and deliver in the manner, at the times, and to the extent, if directed by
NCTD, the fabricated or unfabricated parts, Work in process, completed Work, NCTD Data,
supplies and other materials produced as a part of, or acquired in connection with the performance
of, the Work terminated by the notice of suspension, or, and the competed or partially completed
plans, drawings, information and other property which, if the Agreement had been completed,
would have been required to be furnished to NCTD;

e Use its best efforts to sell, in the manner, at the times, and to the extent, and at the price or prices
that NCTD directs or authorizes, any property of the types previously referred to herein, but the
Contractor shall not be required to extend credit to any purchaser and may acquire any such
property under the conditions prescribed and at a price or prices approved by NCTD. The proceeds
of any such transfer or disposition shall be applied in reduction of any payments to be made by the
NCTD to the Contractor under this Agreement or shall otherwise be credited to the price or cost of
the Work covered by this Agreement or paid in such other manner as NCTD may direct;

e Complete performance of such part of the Work as shall not have been suspended or interrupted
by the notice of suspension or interruption;

e Take such action as may be necessary, or as NCTD may direct, for the protection and preservation
of the property related to this Agreement that is in the possession of the Contractor and in which
NCTD has or may acquire an interest;

e The Contractor shall maintain the Work site and provide such ingress and egress for local resident
or tenants or the public as may be necessary during the period of suspended Work or until the
Agreement has been declared terminated; and

e Maintain all required insurance as if the Agreement had been satisfactorily performed and accepted
by NCTD.

After receipt of the notice of suspension, or interruption, the Contractor shall submit to NCTD a certified
suspension or interruption claim. Such claim shall be submitted promptly but in no event later than
ninety (90) days from the effective date of the notice of suspension or interruption. If the Contractor
fails to submit a suspension or interruption claim at any time after such ninety (90) day period, NCTD
may determine, on the basis of information available to it, the amount, if any, due to the Contractor.
NCTD shall then pay to the Contractor the amount so determined.

After receipt of a certified claim, NCTD and the Contractor may agree upon the whole or any part of the
amount or amounts to be paid to the Contractor because of the total or partial suspension or interruption
of the Agreement. The amount may include a reasonable allowance for profit on Work performed. In
no event shall such agreed amount or amounts, exclusive of settlement costs, shall not exceed the total
Agreement price as reduced by the amount of payments otherwise made and as further reduced by
the Agreement price of Work not suspended, or interrupted and any claims NCTD may have against
the Contractor. Nothing in this section, shall be deemed to limit, restrict or otherwise determine or affect
the amount or amounts that may be agreed upon to be paid to the Contractor pursuant to this
paragraph.

After receipt of a certified claim, if the Contractor and NCTD fail to agree on the amounts to be paid to
the Contractor, NCTD shall determine, on the basis of the information available to it the amount, if any,
due to the Contractor by reason of the suspension or interruption and shall pay the Contractor the
amount that shall be determined as follows:
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For all Work specified in the Agreement that is performed before the effective date of the notice of
suspension or interruption, the total of:

The reasonable cost to the Contractor, without profit, for all Agreement Work performed prior
to the notice of suspension or interruption, including the Work done to secure the project for
termination. In determining the reasonable cost, NCTD may utilize the Agreement unit prices
or rates in the Payment Schedule, Agreement lump sum, the percentage of Work completed
and/or any other method available to it. For purposes of determining reasonable costs,
deductions will be made for the cost of any materials to be retained by the Contractor, amounts
realized by the sale of materials, and for other appropriate credits against the cost of the Work.
When in the opinion of NCTD the cost of an item of Work is unreasonably high, the reasonable
cost to be allowed will be the estimated reasonable cost of performing such Work in compliance
with the requirements of the plans and specifications or Scope of Work and excessive actual
cost shall be disallowed.

Reasonable cost will include a reasonable allowance for overhead and general administrative
overhead not to exceed a total of ten percent (10%) of direct costs of such Work.

A reasonable allowance for profit on the cost of the Work performed as determined under
subparagraph (a) of this subsection, provided the Contractor established to the satisfaction of
NCTD that it would have made a profit had the Agreement been completed and provided
further, that the profit allowed shall in no event exceed five percent (5%) of the cost of the Work
completed.

The reasonable cost to the Contractor of handling material returned to vendors, delivered to
NCTD, or otherwise disposed of as directed by NCTD.

In no event shall NCTD be liable for costs incurred by the Contractor or any of its subcontractors after
receipt of a notice of suspension, interruption or termination. Such nonrecoverable costs include, but

are

not limited to, anticipated profits on the Agreement post-suspension, post-interruption or post-

termination, employee salaries, administrative expenses, overhead or unabsorbed overhead, the costs
of preparing and submitting the proposal, attorneys’ fees or other costs relating to the prosecution of a
claim or lawsuit, pre-judgment interest, or any other expense that is not reasonable.

26.Disputes

Any dispute, controversy, or claim arising out of or related to this Agreement or any claimed breach
thereof, shall be resolved in accordance with the provisions of this section.

a.

Notice of Dispute: If any dispute, controversy, or claim arises out of or relating to the Agreement
or any claimed breach thereof, the disputing Party shall give the other Party written notice of the
dispute, controversy, claim, or claimed breach (“Notice of Dispute”). The Notice of Dispute shall
include a brief statement of the Party’s claim(s) and the relief demanded.

Right to Resolve or Cure: The other Party shall have ten (10) days after receipt of the Notice of
Dispute to agree in writing to resolve or cure the dispute, controversy, or claim.

Failure to Resolve or Cure: If the dispute, controversy, or claim has not been resolved or cured by
the Parties within ten (10) days after the disputing Party gives the Notice of Dispute, the Parties
may agree, that as a precondition to the initiation of litigation, the controversy, claim, or dispute
shall first be submitted to mediation. If elected to by the Parties, the resulting mediation shall be
non-binding, and intended to provide an opportunity for the Parties to evaluate each other’s cases
and arrive at a mutually agreeable resolution of the dispute.

The mediation process set forth in this section shall be administered by the American
Arbitration Association and governed by their rules in effect at the time of filing, or by any other
neutral organization agreed to by the Parties (hereinafter called “Administrator”).
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The costs for all mediation, including the administrative fees and mediator compensation, will
be shared equally by all Parties. Fees shall be jointly negotiated by all Parties directly with the
Administrator. If all Parties agree, then the mediation costs may increase as required for
resolution of the dispute. The expenses of witnesses for any Party shall be paid by the Party
producing such witnesses.

A single mediator, acceptable to all Parties, shall be used to mediate the dispute. The mediator
will be knowledgeable regarding the subject matter of the Agreement, and will be selected from
lists furnished by the Administrator. The initial mediation session shall commence within thirty
(30) days of filing, unless otherwise agreed by the Parties, or at the direction of the mediator.

At least ten (10) days before the first scheduled mediation session, each Party shall provide
the mediator a brief memorandum setting forth its position with regard to the issues that need
to be resolved. At the discretion of the mediator, such memoranda may be mutually exchanged
by the Parties. At the first session, the Parties will be expected to produce all information
reasonably required for the mediator to understand the issue presented. The mediator may
require each Party to supplement such information.

Mediation hearings will be conducted in an informal manner and discovery will not be allowed
unless agreed to by all Parties. All discussions, statements, or admissions will be confidential
to the proceedings and will not be used for any other purpose as they relate to either party’s
legal position. There shall be no stenographic, audio, or video record of the mediation.

Mediation sessions are private. The Parties and their representatives may attend mediation
sessions. Other persons may attend only with the permission of the Parties and with the
consent of the mediator. The Parties may have an attorney present and shall advise the other
Parties no less than five (5) working days before the mediation of their intent to have an attorney
present, so that the other Party may also have its attorneys present.

The mediator does not have authority to impose a settlement on the Parties but will attempt to
assist the Parties in reaching a satisfactory resolution of their dispute. The mediator is
authorized to conduct joint and separate meetings with the Parties and to make oral and written
recommendations for settlement. Whenever necessary, the mediator may also obtain expert
advice concerning technical aspects of the dispute, provided the Parties agree and assume the
expenses of obtaining such advice. Arrangements for obtaining such advice shall be made by
the mediator or the Parties, as the mediator shall determine.

The mediator is authorized to end the mediation whenever, in the mediator’s judgment, further
efforts at mediation would not contribute to a resolution of the dispute between the Parties.

Any resultant agreements from mediation shall be documented in writing, as agreed upon
during the mediation, and may be used as the basis for a change order or other directive as
appropriate. All mediation results and documentation shall be non-binding and inadmissible
for any purpose in any legal proceedings, unless such admission is otherwise agreed in writing
by all Parties. Mediators shall not be subject to any subpoena or liability and their actions shall
not be subject to discovery in subsequent proceedings.

The mediation shall be terminated by the execution of a settlement agreement by the Parties;
by a written declaration of the mediator to the effect that further efforts at mediation are no
longer worthwhile; or by a written declaration of a Party or Parties to the effect that the
mediation proceedings are terminated.

27. Continuing the Work During Disputes

The Contractor shall continue the Work and adhere to the project schedule during all disputes or
disagreements with NCTD over: any Work listed in the Scope of Work, prices, or time/deadlines. No
Work shall be delayed or postponed pending resolution of any disputes or disagreements, except as
the Contractor and NCTD may otherwise agree in writing.
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28. Laws and Venue

This Agreement shall be interpreted in accordance with the laws of the State of California. If any action
is brought to interpret or enforce any term of this Agreement, the action shall be brought in a state or
federal court situated in the County of San Diego, State of California. The law of California shall govern
the resolution of any issue arising in connection with the Agreement Documents, including but not
limited to, all questions concerning the validity of the Agreement Documents; the authorities of the
parties to enter herein; and modifications or amendment thereto; and the rights and obligations of the
parties hereunder. Contractor warrants that in the performance of this Agreement it shall comply with
all applicable Federal, State, and local laws and ordinances and all lawful orders, rules, and regulations
thereunder.

29. Conflict of Interest

a. Contractor represents and warrants that it presently has no interest and agrees that it will not
acquire any interest that would present a conflict of interest under California Government Code
881090 et seq. or Government Code 8887100 et seq. during the performance of services under
the Agreement proposed in the RFP. Contractor shall promptly disclose any actual or potential
conflict of interest to NCTD as Official Correspondence as soon as Contractor becomes aware of
such conflict. Contractor further agrees that it will not knowingly employ any person having such
interest in the performance of the Agreement proposed in the RFP. Violation of this provision may
result in the Agreement being deemed void and unenforceable.

b. Depending on the nature of the work performed, Contractor may be required to publicly disclose
financial interests under NCTD’s Conflict of Interest Code. Contractor agrees to cause any of its
affected employees or subcontractor's employees to promptly submit Statements of Economic
Interests on the forms provided by NCTD upon request by NCTD.

c. No person previously in the position of Director, Officer, employee or agent of NCTD may act as
an agent or attorney for, or otherwise represent Contractor by making any formal or informal
appearance, or any oral or written communication, before NCTD or any officer or employee with
NCTD for a period of twelve (12) months after leaving office or employment with NCTD if the
appearance or communication is made for the purpose of influencing any action involving the
issuance, amendment, award or revocation of a permit, license, grant or agreement.

30. Standard of Conduct and Ethics

a. Contractor is required to adhere to NCTD’s Standard of Conduct, which can be found in the
following link: GM-0008-Standard-of-Conduct.pdf (gonctd.com).

b. In accordance with 18 U.S.C. 431, no member of, or delegates to, the Congress of the United
States shall be admitted to a share or part of this Agreement, or to any benefit arising therefrom.

c. No member, officer, or employee of NCTD or of a local public body during their tenure or one (1)
year thereafter shall have any interest, direct or indirect, in this Agreement or the proceeds thereof.

d. To the Contractor’'s knowledge, no Board member, officer, or employee of NCTD has any interest,
whether contractual, non-contractual, and financial or otherwise in this transaction, if any such interest
comes to the knowledge of either party at any time, a full and complete disclosure of all such information
will be made in writing to the other party.

e. During the performance of work under a future Agreement, the Contractor agrees to maintain
business ethics standards aimed at avoiding any impropriety or conflict of interest that could be
construed to have an adverse impact on the dealings with NCTD.

f.  The Contractor shall take reasonable actions to prevent any actions or conditions that could result
in a conflict with NCTD’s best interests. These obligations shall apply to the activities of the Contractor
employees, agents, subcontractors, material suppliers (or their representatives) etc. The Contractor
is responsible for implementing and maintaining an internal compliance program to ensure
compliance with Agreement requirements and to monitor business ethics and potential
conflicts of interest.
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g. Contractor employees, agents, subcontractors, material suppliers (or their representatives) should
not make or provide to be made any employment, gifts, entertainment, liquor, lodging, travel, food, and
tickets to public functions (sports events, theater, etc.), payments, loans, free work, substantially
discounted work, or other considerations to NCTD representatives, employees, or their relatives.
Similarly, Contractor employees, agents or subcontractors (or their relatives) should not receive any
commissions, gifts, entertainment, payment, loans, free work, substantially discounted work or any
other considerations from representatives of subcontractors, or material suppliers or any other
individuals, organizations, or businesses receiving funds in connection with any work performed under
this Agreement.

h. The Contractor may notify NCTD’s Compliance Officer, within forty-eight (48) hours of any instance
where the Contractor becomes aware of a failure to comply with the provisions of this article.

i. Upon request by NCTD, the Contractor agrees to provide a certified Management Representation
Letter executed by an authorized Contractor representative and in a form agreeable to NCTD stating
that they are not aware of any situations violating the business ethics expectations outlined in this
Agreement or any similar potential conflict of interest situations.

j-  Contractor shall permit interviews of employees, reviews, and audits of accounting or other records
by NCTD representative(s) to evaluate compliance with the business ethics standards. Such reviews
and audits will encompass all dealings and activities of Contractor employees, agents, representatives,
vendors, subcontractors, and other third parties paid by Contractor in their relations with NCTD’s current
or former employees or employee relatives.

k. The Contractor warrants and covenants as follows:

i. That no person or selling agency has been employed or retained to solicit or secure a contract
resulting from this Agreement or understanding for a commission, percentage, brokerage, or
contingent fee, excepting bona fide employees. For breach of violation of this warranty NCTD shall
have the right to annul the Agreement without liability or in its discretion to deduct from the total
price or otherwise recover the full amount of such commission, percentage, brokerage, or
contingent fee.

ii. That no gratuities, in the form of entertainment, gifts or otherwise, have been or will be offered
or given by the Contractor or any of its agents, employees or representatives to any official NCTD
employee or member of the Board in an attempt to secure a contract or favorable treatment in
awarding, amending, or making any determination related to the performance of this work.

I.  The Contractor agrees to include this Section in all agreements with all subcontractors and payees
receiving funds in connection with the work of NCTD.

31.Contingent Fees and Gratuities

The Contractor agrees as follows:

a. The Contractor warrants and covenants that no person or selling agency has been employed or
retained to solicit or secure this Agreement upon an agreement or understanding for a commission,
percentage, brokerage, or contingent fee, excepting bona fide employees. For breach or violation
of this warranty NCTD shall have the right to terminate this Agreement without liability or in its
discretion to deduct from the total price or otherwise recover the full amount of such commission,
percentage, brokerage, or contingent fee.

b. The Contractor warrants and covenants that no gratuities, in the form of entertainment, gifts, or
otherwise have been or will be offered or given by Contractor or any of its agents, employees or
representatives to any NCTD employee or member of the Board in an attempt to secure an
agreement or favorable treatment in awarding, amending or making any determination related to
the performance of this Work.

RFP — 32561 Page 96 of 104



HI-RAIL TRACK GEOMETRY TESTING

32.Whistleblower Hotline

NCTD is an organization with strong values of responsibility and integrity and has developed a number
of policies and procedures to provide contractors with clear direction and guidance to ensure that
NCTD’s business is carried out with fairness, efficiency, impartiality and integrity. NCTD is committed
to an environment where open, honest communication is the expectation, not the exception. If
Contractor believes that a violation of law, regulations, Board policies, NCTD’s Standard of Conduct
Policy or any deviation from established business practices has occurred, NCTD encourages
Contractor to report the suspect violation via the anonymous Whistleblower Hotline managed by third
party vendor, Navex Global at www.nctd.ethicspoint.com or by calling 855-877-6048.

33.Maintenance of Records and Right to Audit

Books, documents, papers, accounting records, and other evidence pertaining to the performance of
services under this Agreement, and costs incurred shall be maintained by Contractor and any
subcontractors and made available at all reasonable times during the Agreement period and for three
(3) years from the date of final payment under the Agreement for inspection by NCTD, the State Auditor,
or any duly authorized representative of the Federal Government.

NCTD may audit Contractor’s records pertaining to the Work and/or the Agreement at any time during
the term of the Agreement and for a three-year period thereafter. In the event an audit discloses NCTD
has overpaid for any good or services, NCTD shall be entitled to an offset or payment from Contractor
withing thirty (30) calendar days after NCTD provides evidence of overpayment.

For the purpose of determining compliance with Public Contract Code 810115, et seq. and Title 21,
California Code of Regulations, Chapter 21, Section 2500 et seq., when applicable and other matters
connected with the performance of the Agreement pursuant to Government Code §8546.7; Contractor,
subcontractors, and NCTD shall maintain and make available for inspection all books, documents,
papers, accounting records, emails and other evidence pertaining to the performance of the Agreement,
including but not limited to, the costs of administering the Agreement. All parties shall make such
materials available at their respective offices at all reasonable times during the Agreement period and
for three years from the date of final payment under the Agreement. The state, State Auditor, NCTD,
FTA, or any duly authorized representative of the Federal Government shall have access to any books,
records, and documents of Contractor and its Certified Public Accountants (CPA) work papers that are
pertinent to the Agreement, Contractor’s or its subcontractors’ performance under and compliance with
the Agreement, and Indirect Cost Rates (ICR) for audit, examinations, excerpts, and transactions, and
copies thereof shall be furnished to NCTD or its designated agent if requested. Subcontracts in excess
of $25,000 shall contain this provision. Contractor shall ensure that all records relevant to this
Agreement are stored only at locations or on servers or remote databases (cloud) that are within the
legal jurisdiction of the United States.

34.0wnership and Care of Work Product, Data, and Intellectual Property

a. All deliverables prepared or obtained under the terms of this Agreement shall be delivered to
and become the property of NCTD. The term “deliverables” includes, but is not limited to, all
original drawings, reports, and other documents, including detailed calculations,
digital/electronic databases, source code or other intellectual property, videos, imagery, data
sets, analyses, maps, and other work products developed for the Project. Deliverables must
be provided to NCTD in the format requested by NCTD and include metadata.

b. NCTD shall have the right to remove Contractor's and subcontractor's logos from all
deliverables. Should Contractor provide a slide deck, report or other presentation items or
deliverables to NCTD that include logos or other identifying marks, Contractor shall provide the
deliverables in editable form to allow NCTD the ability to remove such marks. All deliverables
provided to NCTD must be free of photos, data or other items that are subject to copyrights or
other ownership interests that would limit NCTD’s ability to reuse and disseminate any portion
of the deliverable.
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35.0wnership of NCTD Provided or Purchased Materials, Equipment, Devices, Etc.

All NCTD provided or purchased materials, equipment, devices, etc. obtained under the Agreement
documents shall be considered property of NCTD without restriction or limitation on their use and shall
be made available upon request to NCTD at any time.

36. Independent Contractor

Contractor is retained as an independent contractor and is not an employee of NCTD. No employee
or agent of Contractor or its subcontractors shall become an employee of NCTD. The Work to be
performed shall be in accordance with the Work described in the Scope of Work, subject to such
directions and amendments from NCTD as herein provided. Any language in the Scope of Work that
may directly or indirectly imply employer responsibility for NCTD is unintended and hereby superseded.
Nothing contained herein shall be construed as creating the relationship of employer and employee
between NCTD and Contractor or their agents and employees. The Contractor shall perform its
services as an independent contractor and in accordance with its own methods, the Agreement
Documents, applicable laws and regulations. The Contractor shall have exclusive and complete control
over its employees and subcontractors.

37.Third Party Rights

Nothing in this Agreement shall be construed to give any rights or benefits to anyone other than NCTD
and the Contractor.

38.Severability

The unenforceability, invalidity or illegality of any provision(s) of this Agreement shall not render the
other provisions unenforceable, invalid or illegal.

39.Waiver

The rights and remedies of the Parties to this Agreement are cumulative and not alternative. Neither
the failure nor any delay by any party in exercising any right, power, or privilege under this Agreement
or the documents referred to in this Agreement will operate as a waiver of such right, power, or privilege,
and no single or partial exercise of any such right, power, or privilege will preclude any other or further
exercise of such right, power, or privilege or the exercise of any other right, power, or privilege. To the
maximum extent permitted by applicable law, (a) no claim or right arising out of this Agreement can be
discharged by one party, in whole or in part, by a waiver or renunciation of the claim or right unless in
writing signed by the other party; (b) no waiver that may be given by a party will be applicable except
in the specific instance for which it is given; and (c) no notice to or demand on one party will be deemed
to be a waiver of any obligation of such party or of the right of the party giving such notice or demand
to take further action without notice or demand as provided in this Agreement.

40.Assignment

Contractor shall not assign, sublet, or transfer this Agreement or any rights under or interest in this
Agreement without the written consent of NCTD, which may be withheld for any reason.

41.Confidentiality

Contractor is prohibited from using any social media to reference any ongoing or completed Work for
NCTD without NCTD'’s express written permission. Social media is defined as a set of Internet tools
that aid in the facilitation of interaction between people online, including but not limited to, Linkedin,
Twitter, Facebook, YouTube and Myspace.
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Contractor will perform services for NCTD that may require NCTD to disclose confidential, financial,
and/or proprietary information ("Confidential Information™) to Contractor. Confidential Information is any
information of any kind, nature, or description concerning any matters affecting or relating to
Contractor’s services for NCTD, the business or operations of NCTD, and/or the products, drawings,
plans, processes, or other data of NCTD. Accordingly, to protect NCTD’s Confidential Information that
will be disclosed to Contractor, Contractor agrees as follows:

a. To hold the Confidential Information received from NCTD in strict confidence and exercise a
reasonable degree of care to prevent disclosure to others.

b. To not disclose or divulge either directly or indirectly the Confidential Information to others unless
first authorized to do so in writing by NCTD.

c. To not reproduce the Confidential Information nor use this information commercially or for any
purpose other than the performance of its duties for NCTD.

d. To, upon the request or upon termination of the relationship with NCTD, deliver to NCTD any
drawings, notes, documents, equipment, data, or materials received from NCTD or originating from
its activities for NCTD.

e. To grant NCTD the sole right to determine the treatment of any information that is part of the Work
received from Contractor, including the right to keep the same as a trade secret, to use and disclose
the same without prior patent applications, to file copyright registrations in its own name or to follow
any other procedure as NCTD may deem appropriate.

f. To grant NCTD the right to take action, up to and including termination of the Agreement for
violations of this Agreement.

g. To accept that any unauthorized access, modification, manipulation, destruction, or disclosure of
confidential information is a violation of this Agreement and may be a violation of state and federal
laws.

42.Integration

This Agreement represents the entire understanding of NCTD and Contractor as to those matters
contained herein and supersedes and cancels any prior oral or written understanding, promises or
representations with respect to those matters covered hereunder. This Agreement may not be modified
or altered except in writing signed by both Parties hereto. This includes, but is not limited to language
in Contractor’s invoices, quotes, or other documents that are not written amendments integrated into
this Agreement. Such language shall not be binding on NCTD. All parts of the Agreement Document
are intended to be fully correlated so that any Work called for in one part and not mentioned in another,
and vice versa, is to be executed the same as if mentioned in all said documents. The individual
documents comprising the Agreement are complementary and indicate the prosecution and completion
of the Work. The intent of the Agreement is to include all items necessary for the proper execution and
completion of the Work. This is an integrated agreement.

43.Warranty of Authority

Each of the Parties signing this Agreement warrants to the other that it has the full authority of the
entity on behalf of which its signature is made.

44.Survivability

The rights, obligations and conditions set forth in the sections of this Agreement concerning
indemnification, limitations of liability, representations and warranties, insurance, limitations on use
and disclosure, notices, disputes, records retention, ownership of intellectual property, work product
or data, as well as any federal agency provisions, and any right, obligation or condition that, by its
express terms or nature and context is intended to survive the termination or expiration of this
Agreement, shall survive until the last applicable statute of limitations expires.
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45.Execution of Agreement and Counterparts

This Agreement may be executed and delivered electronically via e-mail or facsimile and a scanned or
facsimile signature shall be treated as an original. The Parties hereby agree to be bound when using
electronic signatures and affirm that all persons executing contractual documents relating to the
Agreement have verifiable and exclusive rights to use their electronic signatures. This Agreement may
be executed in counterparts, each of which shall be deemed an original, but all of which together shall
constitute one and the same Agreement.

THE PARTIES, INTENDING TO BE LEGALLY BOUND, have executed this Agreement as of the last date
of the Parties’ signature.

NORTH COUNTY TRANSIT DISTRICT CONTRACTOR NAME
By: By:
Greg Wellong Printed Name
Procurement and Contract Title

Administration Manager

Date: Date:
APPROVED AS TO FORM AND LEGALITY CONTRACTOR NAME
By: By:
Lori A. Winfree Printed Name
General Counsel Title
Date: Date:

NOTE: If this Agreement involves a corporate party, the corporation must be represented by two individuals as follows:
(A) one from the corporation’s “Operational Group” (Chair of the Board, President, or a Vice-President) and; (B) one
from the corporation’s “Financial Group” (Secretary, Assistant Secretary, Chief Financial Officer, Treasurer or Assistant
Treasurer). See California Corporations Code Section 313.
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FINAL SCOPE OF WORK
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PAYMENT SCHEDULE

RFP — 32561 Page 102 of 104



FINAL UTILIZATION REPORT

Used to show utilization of DBEs at the conclusion of the Agreement, or if applicable, Task Order. All
information on this form must be typed, excluding signatures. Required at closeout whether or not federal
money used.

1. Local Agency: NCTD 2. Agreement or Task Order DBE Goal %:
3. Project Description:

4. Project Location:

, . 6. Prime is .
5. Contractor's Name: Certified DBE: [ ] 7. Total Award Amount:
8. Total Dollar Amount Paid to ALL 9. Total Number of ALL
Subcontractors: Subcontractors:
11. DBE 13. DBE
10. Description of Work, Service, or Certification Dollar
Materials Supplied by DBE Number 12. DBE Contact Information Amount
NCTD to Complete this Section
50 NCTD A rZement 14. TOTAL DOLLAR AMOUNT OF s
' . 9 CLAIMED DBE PARTICIPATION
Number:
ﬁll'nfsgfra"A'd gz 15. TOTAL PERCENT OF CLAIMED
u : . DBE PARTICIPATION ON %
22. Agreement Execution IAGREEMENT
Date:
NCTD reviewer has confirmed that all DBE certifications are
\valid and information on this form appears complete and IMPORTANT: Identify all DBE firms being claimed
accurate. for credit, regardless of tier. Written confirmation of
each listed DBE is required.
23. NCTD Representative's Signature 24. Date 16. Preparer's Signature 17. Date
25. NCTD Representative's Name 26. Phone 18. Preparer's Name
27. NCTD Representative's Title 19. Preparer's Title
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INSTRUCTIONS — FINAL UTILIZATION REPORT
CONTRACTOR SECTION

. Local Agency — NCTD name entered as agency that is funding the Agreement or Task Order.

. Agreement DBE Goal - Enter the Agreement or Task Order DBE goal percentage set by NCTD.

. Project Description - Enter the project description.

. Project Location - Enter the project location.

. Contractor’'s Name - Enter the Contractor’s firm name.

. Prime Certified DBE - Check box if prime Contractor is a certified DBE.

. Total Award Amount - Enter the total Agreement or Task Order award dollar amount for the prime
Contractor.

8. Total Dollar Amount Paid to ALL Subcontractors — Enter the total dollar amount for all subcontracted
Contractors. SUM = (DBEs + all Non-DBES). Do not include the prime Contractor information in this
count.

9. Total number of ALL subcontractors — Enter the total number of all subcontracted Contractors. SUM =
(DBEs + all Non-DBES). Do not include the prime Contractor information in this count.

10. Description of Work, Services, or Materials Supplied - Enter description of work, services, or materials
to be provided. Indicate all work to be performed by DBEs including work performed by the prime
Contractor’s own forces, if the prime is a DBE. If 100% of the item is not to be performed or furnished by
the DBE, describe the exact portion furnished by the DBE.

11. DBE Certification Number - Enter the DBE’s Certification Identification Number. All DBEs must be
certified with the CUCP.

12. DBE Contact Information - Enter the name, address, and phone number of all DBE subcontracted
Contractors. Also, enter the prime Contractor's name and phone number, if the prime is a DBE.

13. DBE Dollar Amount - Enter the subcontracted dollar amount of the work to be performed or service to
be provided. Include the prime Contractor if the prime is a DBE.

14. Total Claimed DBE Participation - $: Enter the total dollar amounts entered in the “DBE Dollar
Amount” column: Enter the total DBE participation claimed (“Total Participation Dollars Claimed” divided
by item “Total Contract Award Amount”). If the total % claimed is less than the Contract/Task Order DBE
Goal, additional documentation is required for the DBELO to determine if penalties apply.

15. Total Claimed DBE Participation - %: Enter the total DBE participation claimed. If the total % claimed
is less than the Contract/Task Order DBE Goal, additional documentation is required for the DBELO to
determine if penalties apply.

16. Preparer’s Signature - The person completing the DBE Final Utilization Report on behalf of the
Contractor’s firm must sign their name.

17. Date - Enter the date the DBE form is signed by the Contractor’s preparer.

18. Preparer’'s Name - Enter the name of the person preparing and signing the form.

19. Preparer’s Title - Enter the position/title of the person signing the Contractor’s Final Utilization Report.

~No o~ WNE

NCTD SECTION

20. NCTD Agreement Number - Enter the NCTD Agreement and/or Task Order number.

21. Federal-Aid Project Number - Enter the Federal-Aid Project Number.

22. Agreement Execution Date - Enter the date the Agreement was executed.

23. NCTD Representative’s Signature - The person completing this section of the form for NCTD.

24. Date - Enter the date the DBE the form is signed by the NCTD Representative.

25. NCTD Representative’s Name - Enter the name of the NCTD Representative reviewing the form.
26. Phone - Enter the area code and phone number of the person signing the form.

27. NCTD Representative Title - Enter the position/title of the NCTD Representative reviewing the Final
Utilization Report.
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